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_,I'ith war crimes committed against United States nl.t.innlll, -
he despatch of the Judge Advocate General of the Havy cited :I.n
i‘hnu, and any white person whose nationality has not prior tn
trial been established to the satisfattion of the convening authority
ng herein linits the jurisdiction of the Military Comuission as to pan
-'-wﬁﬂmu which may be otherwise properly established, e
&1 L The Military Commission upon conviction of an accused h
“to impose upon such accused any lawful punishment including the death
prisgnment for life or for any less tom, fine or such other plmiahlmh
sion shall detemine to be proper.

5e The proceedings of the Military Comuission will bo g
of Naval® ﬂnurt.a and Boords, uxcept that the commission i!
g the rules for naval courts to msot the necessitiss for any pnrbi
‘and W use such mles of evidence and procodure, issued nnd pmﬂgrbod by th
Comuandor for the Allied Powors,- (Lotter General Heedquarters, Suproms
nnder for the Allied Povers, APO 500, 5 Docember 1945 A.G, 000.5 ti Dot
hhjm: "Rogulations S:verning the Tricls of Accused Wor
sary to obtain justice, The commission may adopt suck other ruluh
hmnutant horewith, as it considers appropriate,

6,
of Lieutonant TOMITA; Ryoji, IJN, Captain TANAKA, Masahsru, LJN, et
soant TAKANO, llamhi, JJA, ordered tried by ul:nr,gan and specificat:
sotively 26 iugust 1946, 26 august 1946, and 16 Scptamber 1946, and

‘as may bo now pending bofore the Military Coamissions of which Rear
G, Robinson, U, S, Navy,-is Presidont, convened rospoctively hr \
g 2, 1946 m.d Augst 24, 1946, a:uupt such cascs the trial of »
a beon commoncod,

: 1-.

e 1" ' T Dotachmont of an officer from his ship or station doos nﬂt“
"' ﬂf reliovo him from duty as e membor or judha pdvocate of the umtuhn- '
i"}m for such rolief aro nceossary, .

8, Powor of adjournmont is granted the nmniuian, Indnd;jI‘ )
m!m- may bo hald at such timos end at such plaum as tho dumin:lm o

C. A, POWNLLL, RIS i
Roar Admiral, U, S, Navy,
Tho Comaandor Marianas .rea,
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UNITED STATES PACIFIC FLEET
ﬂ?—ﬂﬁm COMMANTER MARTANAS
13=JDM=r0

Serial: 18599

1 November 1946

From: The Commander Marianas Area,
To 1 Rear Admiral Arthur G, ROBINSON, U.S. Navy,
President, Military Commission, Guam,
Subject: Relief as Judge Advocate from Military Commission.
1. Lieutenant Fredric T, SUS3, U, 3. Naval Regerve, is

hereby relieved as Judge Advocate of the Military Commissions of which
you are president, convened by my precepts of 5 April 1946, 2 August 1946
24, August 1946, and 15 October 1946,

C.A, POWNALL,
Rear Admiral, U, S, Navy,

| Copy toi
| It, Fredric T, 8SUSS.




UNITED STATES PACIFIC FLEET

A17-25/FF12 COMMANDER MARTIANAS
13=JDN=-ala
15 Now 1946
Serial: 18848
From: The Commander Marianas Area,
To = Rear Admiral Arthur G, ROBINSON, U.S. Navy,

President, Military Commission, Guanm,
Subject: Relief as Judge Advocate from Military Commission.

1, Iieutenant Daniel FLYNN, U, S, Naval Reserve, is
hersby relisved as Judge Advocate of the Military Commissions of which
you are president, convened by my precepta of 5 April 1946, 2 Aungust 1946,
2, August 1946, and 15 October 1946,

C. A, POWNALL,
Rear Admiral, U.S. Navy.

Copy to® :
Lt. Daniel FLYNN,
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Argument in objection to the Charges and Specificaticns in the case of Tomita,
Ryoji, Lieutenant, Imperial Japanesse Navy, delibered by Lieutenant Commander Donald
He Dickey, U. S, Naval Reserve, defense counsel on 21 November 1946 before the
Military Commission convened by the Commander Marianas Area at Cuam, Marianas Islands, |

The accused objecte to inclusion of the term "Moral standards of civilized
society" in specifications 1 and 2 of Charge I as improper, non-legal and surplusage,

Lieutenant Commander James J, Hobinson of the Navy Judge Advocate General's
Office addressed the Joint Meeting of the Military and Naval Law Committees of the
American Bar Association and the Federal Bar Association in Washington, D.C. on
April 20, 1945 with the obvious approval of the Judge Advocate General of the Nawy,
on the subject of "Legal Charges and Specifications in War Crimes Cases.® In his
address he spent much time defining a "War Crime," He states "The definition which
is most general both in its tems and in ite acceptance is that 'A.war crime is a
violation of the law of war.! He then goes on to point out that this is too general
to show the required circumstanccs and essential elements which the formal accusatior
that is, the charges and spescifications, must contain if it is to set forth a war
crime, After considering the definitions of Professor Shelton Gluech of Harvard,
the Inter-American Conference on Problems of War and Peace, and Professor H,.
Lauterpacht of Capbridge Univeraity, Coamander Robinson suggests the following as a
definition.

"A war crime is an act forbidden by the law of war and committed in any place-
in time of war by a person who is connected or acting with a belligerent nation and
who acts with iitent unlawfully to injure a person, or property, or government
connnected with an opposing belligerent nation or with a neutral nation. The
penalty 1s detemmiiied by the court in its discretion and may extend to the death
penalty unless otherwise provided by law."

Then he goes on to use a specific example - the lassacre at Palawan in October

1944 of American prisoners of war held captive there, Based on the available facts

in that case, he proceeds to build up a proper specificatiun, and his specification

tontainseno mention of any violation of the "Moral standards of civilized socigty."

This information is contained in a Navy Department release, and again may I eaphasize
. with the obvious approval of the Navy Department. Now a Navy convened Commission,
trying accused war criminals, is asked to consider charges that the crimes not omnly
violated the laws of war, but in addition violated the "moral standards of civilized
society.”

"Crime" is defined by Bouvier as "an act committed or omitted in violation
of a public law forbidding or commanding it,® The crimes charged in the specifica-
tion fall directly under the definition of criues, whether laid under public laws |
or international public laws, The inclusion of the disputed phraseology is obvious |
surplusage., It does not properly define any code or concept under which the acts
charged here have any acknowledged place greater than their place as a violation of
international law and the laws of war,

We further contend that the phraseoclogy has no parallel or precedent either in
Martial law or in eriminal law, MNo specificaticn set forth in Naval Courts and
Boards including the specifications on murder, make any mention of a violation of
"moral standards." No indictment in the criminal courts of the United States inelud.:
this phraseclogy, no matter how heinous the erime. On pa_e 111 in his book "War
Criminals, Their Prosecution and Punishment" Professor Gluech states as follows:
"First, as to the substantive law, which defines crimes, it is generally found I
that there are public wrongs (crimes) and private wrongs (torts); that legal systems '
do not custanarily take mmismc? of offenses againmi thn'mnral ;m-r, :nlen these
g A T o AR LT e N
against the moral order unless these have also been prohibited by law (statutory or
common) ™ It is definitely non-legal, and should have no place in the charges and
specif ne brought before this Navy convened camiission,
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Purtharmore, the phrase is without means of proper definition, ‘This commission
is being called upon to sit as philecsophers, scciologists and historians in order to
determine for the future that the criaes charged here are not only violations of the
ordinary concepts of law, whether the laws of war or the laws of nations, but that
all these previous coacests of rights and wrongs that have crystallized into stated
laws are not sufficient basis on which to charge wrong deing. I have searched in
vain thirough the books of Intsrnational Law available here, and nowhere do I find any
definition of "moral standards", The separate words may be found in any dictionary,
but where are we to find an explanation of the criterion by which this Commission
is now called upon to judge. Even more nebulous is the expression "eivilized soclety™
What socliety, based on what civilization, is to be the only limiting factor on the
moral standards of civilized scciety. Is it western civilization, with its occiden-
tal teachings, or is it to be the ancient civilization of the East, Remember, this
Commission has before it z2s zccused, people of the Oriental nati:ns, who were only in
co tact with western civilization: for less than 90 years., Do you now plan to judge
tham, after 2600 years of their own civilization, by only 90 years of contact with'
the Occidentals? Although it certainly is not binding on this military commission,
it ecertainly should be persuzsive that in no other war crimes tribunal has it been
found necessary or desirable to include that the offunses were in wiclation of the
"moral standards of civilized society." The trials in Gemaany before the Intcernation-
al Court assembled thare, the trials in Tokyc, the trials in Monila and Yokochoma
none of them =re recquired to try cccused on the underfined grounds. In these places
it is considered that the defendants have vioclated the laws of war, and tht visla-
ticn of laws of wnr is sufficient for the charge,

o rratd Al

DONALD H, DICKEY,
Lt, Cemdr,, USNR,
Dafense Ceunsel,
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If it please the commissiin, the defense is nct yet ready for trial, e have
no inelination or desire to delay the proceedings here, but we have requested
witnesses which have not yet been made available to us, Over ~ month agaoc, we asked :
that the comnanding officer who immediately preceded the accused =8 officer in charge {
of Mille, or any of his staff officers, be made available to us as witnesses. To l
date we have not had any report on the progress of this request, Only this past ;
weslc did we discover that there was on Guam, in the Truk priscner of war stockade, a |
Jepanese naval officer who had fomerly served on Mille at the time in questiun, and
from him we were able to learn more sccurately the name of the executive officer at {
that time, which infematicn wo immedistely gave to the judge advocate, We were
also advised by that person that it was his belief that Commander Fukumi, the prior {
comnanding officer, had died in Japan shortly aftor the ineident charged here,

It should be point:d cut that the defense has neither the funds ncr the necassary
means of investigstion to underteke private inquiry for vitnesses, particularly
those located in Japan, ~nd must depend on the faeilities of the ccnvening auther-
ity's office for this, If this fails we are helpless. The witness which we have
requested is considered sc essentinl to the dafense of the accused th-t we do not
feel we can properly go tc trial until he has arrived and we have had an opportunity
tc talk with him, In cther words, gontl.men, we are depcndont upon this witness not
only for an affimmative defenso, but for the negative defense; we cnamnot properly
cross oxamine thoe prosecuticn's witnessos until we have the infomnticn which this
witness possesses,

What I am becut to say will heve ne evidentiary value of course, but these are
the circumst-nces with which the dufonse ~ro confrontoed, at the exact tiac alleged
in the spociiientions, the ontire garrison force at Mille was replaced, This was
not merely the comarnding officers cr the subordinate cfficors - every man in the
Japanese forces who had boen on Mille in the months preceding Nevaember 5, 1942 was
taken from thot islaond and an entirely fresh cuntingent of troops installed. The
two alleged victias had been on Millc prior to the arrival cf those new trocps. The
accused in this case wes with the new forces, and had nct been thoere provicusly,
Therefore he hzs no knowledge of what happencd before his arrivel there with regard i
to these privsts. This knowledge is ~bsolutely essential for the defonse of this !
caso, The prosecuticn's witnesses are boyond doubt extremcly preojudiced agrinst the

s Jo anese, Unless we can cbtanin the facts from someone who was prosent at Mille
during the time when thoe priests wore there, we cannct oven cross examine the
prosecuticn's witnesses properly, let alone attempt to impoach them or shake their
testimony, We literally dec nct know what questicns tc ask them, For all we know, |
the priests may have fully desarved to die - thoy may have boen triod by propor fj
ccurts and lugally sentoncod, Tho witness we have now roquestoed, was the executive !
officer of the prior unit, Commander Fukumi, tho formor commanding cfficer, is .
npparently nct available, The officur who is on Guw nt present was in charge of cne h
of the defenso sectors and wis not at the staff headquartors, so he unfcartunataly ‘

e e el i T

e ———n

inows nothing ~bout the priests except that they were at the hoadquarters; thore—
fore he cannct supply us with the necessary infomation. But since the priests
were at headquarters, there is every reason to believe that the executive cfficer
thoere would be fully cognizent of the facts surrounding the priests, This man, or
someone of his station, is 2 material witnoss and essential to the case of the
defense,

It is nct enough for the prosccuticn to stipulate or admit or otherwise agree
that Commander Fulkumi gave orders to the accused with regard to the execution of
the priests, Such a stipulation before this commission wuuld be cf no ham to the
prosecuticn and of no benefit to tho absclute dofense of the ~ccused, since it has
been repcatedly upheld here that "obodience to the crders of a supericr officer shall
net constitute & defonse," We decline to go into further details of the cise for
the defense as forewarning the prosecuticn to the detriment of the accused, Sulfice
it to say that Af thie trial should proceed withicut pormitting the dofonse to have
the benefit cf their witness's infocmmation, thu rights of the accused will be so
jeopardized th t he will in effect hove no ehance at a2ll tc dofend himsolf ajainst

" e




the charges set forth egainst him, In view of the faet that the failure to have
the witnessos hire at this timo was noct due to any net or omission on the part of
the accused, wo esrnestly roquost that the trial be delayed until the arrival of
a witncas, Ve assure the commission that if this delay is granted, we will be ,
preparod for trial within 24 hcurs after the witness agpesrs at Guanm, ;

S e nl ARl

DOMALD H, DICKEY,
Iiesutenant Commander, USNR
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July k 1852, and returned mﬂ&; , nl h-
thdnu a unpbrnrrum

i The. l.'..mi.m reprosastatives in Tbrha:' firnished. hin with a '
i 'h passport and lettor of safe conduct. -

bye Jh:lh qumhamadm,hkmnbﬂﬂnmﬂhtnﬂ iro
-bmrd. mpiﬁhﬂupbrnmnmﬂsﬁmh*h.uﬂmlﬂm___
mbmﬂthulhip,lniﬂnnfinedhirm. : E

.I.m‘.lncn represcutatives roquosted Kosazta's roim m :h K

llpun arrival of an Auerican war-ship in the harbor, Kossta's re’uase v
demanded with an intimation that muuauldhuunc, !mtnm
into the sustody of the Fronch ol general, tc Le mwrmﬂﬁﬁ
Urited States ard Austriny s -ad to the jwnner of diuposin
Koozte wos ailoved to return to the United States th Austris madnw
“her right to proceod againat him if he should ngain “to Turkey.
mmﬁtmmmwmmmmmmwﬁmw
the United States liis pormameont abode, Secretary liarcy says: 'The os
dhhdmhﬂlkrammﬂthﬂmmtmmmuf: B
and with that charsc%er he mcquired the richt to claim protestizn from th
United Statea, ond tey had the right to exisnd it to him as loag os

- _charagtor contirued, This right to protest parsons having a ﬁmf.dm hot
" not natlve tmurutml‘mﬂ ¢iti zens rests on the firm dounduiion
and the claim to Minmﬂhmﬁwaﬁmmm i
m;nmntuhﬁywdinmﬂ ;

The aim of this theory 1s quite the sars as ' -m.mﬁm,u
the ense of Jawnskor and the fomous case of Martin Koeszta, - by - w.,
) i’-,.a-
(1) The case of Sivasker, an indian callod Savasker, mmuquf
govetament of Eugliish, escaped from the chip which was at anchor 4n the
of larseille, and wes captured by the French authorities and tthd.p
- Franan court, to which tho Euglish governmenut objected ns it '
nt Mtimi law, and brought him back to - for ﬁ-hl. G
1;:\

(2) Tho case cf tlartn Koesta, Hartin m! s S
ﬁ t evolufion m w to ;'h s put in dai] &
f.upr-m tonal releaso, he went ,:.,-‘E.: ted Statos
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- We resteotfully call your attention to certain facts regarding the precept
iich tiis Comrdssion was ordered to try this cuse. The p marder
nas' Serial 12841 dated Oslober 15, 1946 states in paragraph €, "Inis = =

ielon is hersty authoriszed and directed to take up the cmses of Lieutenant -

'!Lroji, Inpsrial Japansse Navy....., ovéored tried by churges and - |
L Ir'i ﬂlu l‘lﬂplcﬁ"ﬂ'llr 2’6%1&'; 1%6 .r..,imﬂlﬂnﬂ r oy
h ﬂ' ﬂbﬂlpﬁ “_‘m.t Z, 1&’46 and mt ﬁ; 160 lFl.l'l -

Lot ' losk at two facts which have alrealy been t % out in this b
gs ax1 the specifinations arc dated August 25, 1946, anl they wers se:
» accused en August 29, 1345, mmmﬂrahmﬁh

'ﬁutmlatmminth-pr nflnqultu,lmﬁ. It is dated tvo
meier to the charge and npni.ﬁuhim This 48 in agcordance with =
:mummnwhmﬂhﬂﬁorﬂnmﬂwtlnHMl

mﬁmthhnnh!mthmrurtrmﬂm'
Mmﬁnuﬂmmﬁajw dmxh,uuthmiﬂ‘&t .stm
tnunrﬂmmmmﬁ F
!u‘h_utulmiuthnmmtm’
mﬁnummmtrrwmqm-m
R "3dpe Aivocate Géneral's despatch dated August 31..»%6” s ol
f,Mﬁthmnu ecept dated August 24, 1946, W
':Q'rwm dustateh refers ¢ to the case now before this ¢ mﬁﬁ.« d
'-_MU:I'IIIIH' thltth-unuumamni th the charge aad tho sreslifi: R
oa Auguet 29, 1746 at least two days befrra this mwm_--_
ilhmt- General's office, Mavy mﬁ, y DG

+Mtonup1nhthlpdnm:'|, Mummwi&ptuflwﬁi, m&' =
d cept of April 5, 1945, particul=aly pnrmn thrne -hiuh ﬂflu
hgum ahbuthmmminmﬂl

ﬂmmhwuwm;tm
oF mmc,mu shall urled
muthms*i E. _




taetmﬁ, cmmm-mmumw 15'5"
?-Mhakufjmmwh . 5
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" To repsat, Section 245, of Naval Courts and Buua&l mnimtht "!hl

mtmdrmba:mtmmrmn-mmﬂnmrmnﬂh :

"ﬁﬁl‘iﬁtim to the Jm lﬂ'l‘dutl.- e

* ' Reforonce in paragraph 6 of the latest precept, Commander lnriu:
| 12841 Gated Octaber 15, 1546, %o the previous precépts fails tc esta
2 .*& Juﬂ‘ﬂid sdonr.l mtinu.ty oirce the previcus precepts did not w:mr ‘ﬁ- o
¢tdon over the offonse alleged in this case, A non existont Cormdesion
£ & hon existent juige (ivosate cannot try even one who is charged with a war .
,-.'-n‘:i.'lm Vot eves the so-called S.C.A.P. rules, the last resort of the prosecution
- In these War Crimes trials for all their pistakes, blunders, irregularities
= and 1llegalitlee, ond which thoy solemnly invoke iz crder to gain mﬂﬂm,
. authordses ury such irregularity in eoavenirg a comalselon to try a Ja
_mational for an slleged offense oommitted on the soverign roil of Jopan ag
. ¢ tigena cf neutral countrics, Ho, the Supreme Commander for the Allied
. did pot forsee wuch a contingency. ‘

e

On thias ground therefore vie move that the proceedings he dismlssed,

Ak The accvsed maintain that this Commission has no legal power, right or
et mthnritv to hocr and determine this case or to adjvdge a uuuttnm.

»  of Amorica i3 a dan...u.rutor:.r recoguiticn and esanciion of an existing nﬂitar: 1 *{‘ ;
+ jurisdiztion rather then a sowce of original provisioa initiatirg suon J'u#i.!- L
dictirz, The juriadictiosa of this Commicssion is statutory, This Commiss 1

s a oot of limited jurlsdiction and the record must show affirmatively that
~ this Commisaion has the authcrity to hear and detormine this prosent cose, Pe
SR l.niht that the prosecuiion affirmatively shon the jurisdiction ns ﬂgnm 'td"' i
plnoa, the time, the person of the fcoused and the offense,

.. .~ The nttention of the Commission is cnlled to the fast that the plnt‘-l ﬂm ;
‘he clleged crims ie snid to hnve been committed was M4 (Mi’1a) Atel, la*':thn'.'aﬂ.-'
© " T3lands which was mandated to Japen by the Treary of Verscilles on Juio 28, 1919, =
H ;i ﬂiﬂlﬂ 119, It 4s loocated about 6° North latituds ard 1729 Each longitude. ol e
L 1 ihout 225 miles south the island of liakin 1s located; 7This 4s in the Gilberta
L wroup avd como under Great Dritan, in 1892 aad were annexed as a colony ard 1n,,
P o mﬁ transferred to New Zealand, :
| Tt ia trve that Japan 1s o defonted notion but Iupnnhstﬂlnmt-.m e
R k. puﬂimla.rly on Povember 5, 1942 she wns a notion and the -doetrine of the o,
supremasy of territaiial covereigr as it applies to jarisdiction on Hﬂi tﬂ:l e
l‘ny&u'l absolute and exolvalve right, ;

Your attenticn is called to what is said on th:ln subject um 18 :'.,3*-
uﬂldtnthhmﬂmlhw, 'hlmn‘(l%]mil i TR Ly

R s - 1w‘ﬂi¢tim of tho mation within its tl:"'.!l. is ¢
i1ve and obooluie, It 1s susceptibie of no limitation llpk
Auy westriction upon it, deriving nlﬂitpfﬂl ﬂ! ‘I-.-.
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UNITED STaukS PACIFIC FLEET

A6-2/r12/ COMLANDER MARIANAS
13=Ji-gmr
26 August 1946.
Serial: | 0717
From: The Commander Marianas Area.
To 1 Lieutensnt Daniel FLYNN, USNR, and/or
{ i Lieutenant Edward L. FIELD, USNR, and/or
- Lieutenant Fredric T. SUSS, USNR, and/or

your successors in office as Judge Advocates,
Mlitary Commission, Commander Marianas,

|| Sub ject: Charge and Specifications - in the case of:
lLieutenant TOLITA, Ryoji, Imperial Japanese Navy.

1. the above named person will be tried before the Military
Commission of which you are Judge Advocate upon the following charge and
specifications. You will notify the President of the comaission accordingly,
inform the accused of the date set for trial, and summon all witnesses, both
for the prosecution and for the defense. \

CHARGE
MURDER
SPECIFICATION 1

In that TOLITA, Ryoji, then a lieutenant, IJN, Commanding Officer,
| 1414 (ille) Atoll, Marshall Islands, acting vdth TSUTA (SHIMA), Ken, now
deceased, then a warrant officer, IJN, Commanding Officer, First Platoon,
Headquarters, said }ili (iille) Atoll, and other persons unknown, all
| attached to the military installations of the Imperial Japanese armed
forces, Mili (kille) Atoll, Marshall Islands, and while so serving at said
" military installations of the Imperial Japanese armed forces, at Mili (Milie)
Atoll, Marshall Islands, did, on or about November 5, 1942, on 1 (ille)
Atoll, Marshall Islands, at & time when a state of war existed between the
United States of America, its allies and dependencies, and the Japanese
Empire, wilfully, maliciously, feloniously, with premeditation and malice
aforethought, without justifiable cause, and without trial or other due
process, assault, strike, cause to be killed, and kill with an instrument,
a deadly weapon, exact description to the relator unknown, one Father Louls
Durand, Catholic priest, an unarmed non-combatant, a French national, then
and there held captive by the armed forces of Japan, by inflicting a mortal
wound in and upon the body of the said Lurand, and did therein and thereby
| mortally wound the said Durend, of which sald mortal wound so inflicted,

as aforesaid, the said Durand died on or about 5 November 1942 on the said
114 (Mille) Atoll, this in violation of the laws and customs;of war and the
moral standards of civilized society.

- |
L

"T {1}"




Beceived true and correct coples, both in English and Japaness,
of §his-Charge and specifications on thiﬂ]'ﬂlr of August, 19

% @ B Tz %;'

I — ]

Tomita, RyoJi

The above acknowledgement read to the mccused in Japanese befere
he signed.




IRCE

SPECIFICATION 2

! In that TOMITA, Ryoji, then a lieutenant, IJN, Officer,
Mi1i (Mille) Atoll, Marshall Islands, acting with TSUTA (Shima), Ken, now
'deceased, then a warrant officer, IJN, Commanding Officer, First Flateon,
'Headquarters, Mili (Mille) Atell, and other persons unknown, all attached
\to the military installations of the Imperial Japanese armed forces, Mili
/(Mille) Atoll, Marshall Islands, and while so serving at said military
|installations of the Imperial Japanese ammed forces, at Mili (Mille) Atell,
‘Marshall Islands, did, on or about November 5, 1942 on Mili (M{TIs) Atell,
|Marshall Islands, at a time when a state of war existed between the United
i:ﬂt.lt-aa of America, its allies and dependencies, and the Japanese Empire,
(wilfully, maliciously, feloniously, with premeditation and malice u'ochougl:T

|without justifiable cause, and without trial or other due precess, assault,
'strike, cause to be killed, and kill with an instrument, a deadly weapen,
1mct description to the relator unknewn, one Father Leo Marquis, Catholic
priest, an unarmed non-combatant, a Swiss national, then and there held
captive by the ammed forces of Japan, by inflicting a mortal wound in and upon
|it.h- body of the said Marquis, and did therein and thereby mortally wound

‘the said Marquis, of which mortal wound so inflicted, as aforesaid, the

saild Marquis died on or about 5 November 1942 on the said Mili (Mille)

|Atell, this in violation of the laws and customs of war and the moral
|lutmda.rda of eivilized society,
I

T
(T a. / fera flf.
C. A. POWNALL,
Rear Admiral, U. S. Navy,

I
i
|
‘ The Commander Marianas Area.
|
|
|
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| Naval Reserve, Mr, Masanao Toda, and Mr. Yuichiro Akimoto act es his counsel,

United States Pacific Fleet,
Commander Marianas,

Cuam, Marisnss Islands,
Thursday, November 21, 1946,

The commiession met at 9:10 a.m.
Present:

Rear Admiral Arthur G, Robinson, U, 8, Navy,

Colonel Adolph L, Ramon, Army of the United States,

Colonel Douglass G, Pamplin, Army of the United States,
Iieutenant Colonel Adolph Zuber, U, 8. Marine Corps,

Commander Ramon J, Wallenmborn, Dental Corps, U. 8, Navy,
Commander Vance 0, Smith, U, 8. Naval Reserve, members, and
lieutenant Edwerd L, Field, U, 8, Naval Reserve, Jjudge advocate.

Barl J, Criego, platoon sergeant, U, S, Marine Corps, entered with the
acoused end reported as provost marshal, :

The judge edvocate introduced Vivian Kilner, civilien, as reporter,
The accused requested that Lieutenant Commender Donald H. Dickey, U. S.

Lieutenant Commander Dickey, Mr. Toda and Mr., Akimoto took seats as counsel
for the accused,

The judge advocate read the precept and modifications thereof, coples
prefixed marked "A", "B", and "C", respectively.

The judge advocate did nct object to any member,

Thd accused stated that he did not object to any member.

The judge advocate, eech member, end the reporter were duly swornm,

The judge advocate introduced Iieutenant Bugene E. Kerrick, U] S. Naval
Reserve, Ideutenant (junior grade) Frederick F, Tremayne, U. S. Naval
Reserve, Mr, Frederick A, Savory, and Mr, Shigeo Yamanouchi, as interpreters
and they were duly sworn,

The accused stated that he had received a copy of the charge and
specifications preferred against him, both in English and Japanese, on
August 29, 1946,

The judge advocate asked the accused if he hed any objecticns to make
to the charge and specificetions, The accused replied in the affirmative
and read a written statement, copy prefixed marked "D¥,

The judge advocate replied.

The commission was cleared,

The commission was opened, All parties to the trial emtered, The
commission announced that the objection of the accused to the charge and
Muﬂmmﬂmﬂmﬂ:ﬂtﬁ-ﬁtﬁﬂuiu
mmﬂmhmrmlﬂtmm.
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The accused stated that he was not ready for trial, requested a post-
ponement of the trial and read & written statement prefixed marked "EW,

The judge advocate replied,
The commission was cleared.

| The commiseion was opened, All perties to the trial entered. The
commission directed the Judge advocate to summon the witness desired by the
accused.

The commission announced that it would adjourn to await a reply to the
dispetch sent by the judge advocate to Tokyo relative tc the avallability
| of the witness requested. In the meantime the commission desired that every
| possible effort be made to obtain early informetion as to the status of
| this witness in order that the progress of this trial will not be unduly

delayed.

The accused requested that coples of the precepts of August 2, and
August 24, 1946, respectively, and a copy of JAG dispatech 31173@Z of
Augnst 1946, all of which are referred to in the precept that convened
this commiesion be made available to the counsel for the accused.

I The commission directed the judge advocate to supply these requested
references to the counsel for the accused.

The commission then, at 10:45 a.m., adjourned to await further
information concerning the status and availability of the material witness
desired by the accused.




United States Pacific Fleet,
Commander Marianas,

Guam, Marisnas Islands.
Monday, December 9, 1946.

The Commission met at 9:37 a.n.
Pregsent:

Rear Admiral Artiur G, Robinson, U. 8. Navy,

Colonel Adolph L, Ramon, Army of the United States,

Colonel Douglass G, Pamplin, Army of the United States,
Lisutenant Colonel Adolph Zuber, U, S, Marine Corps,

— Commander Vance 0, Smith, U, S, Naval Reserve, menmbers, and
Lieutenant Edward L. Fileld, U. 8. Naval Reserve, judge advocate,
Vivian Kilner, ecivilian, reporter.

The accused and his counsel and the interpreters.

The accused requested Commander Mertin E, Carlson, U, S. Naval Reserve,
and Mr, Susuki, Saizo act as his counsel in addition to the counsel he has
previously selected to represent him. Commander Carlson.and Mr. Susuki took
seats as counsel for the accused,

The record of proceedings of tha first day of the trlal wes read and
approved,

The judpge advocate stated that the witness requested by the accused had
been made available to him and is now on Guam, The judge advocate further
stated that the coples of the precepts of August 2 end Aupust 24, 1946 and
JAG dispatch 311732 of August 1946 that were requested by the accused have
also been furnished him,

The judge adoveate read a letter from the attending medical officer to
Commander Marianas concernins the 117ness of a membar of the cormmission,
Commander Ramon J. Wallenborn, Dental Corps, 1. 5. Favy, copy appanded
marked "%,

The judge advocate introduced George Kumal as interpreter. Mr, Kumai
was duly sworn.

" The accused was asked if he was ready for trial.

Mr. Akimoto, Yuichiro, counsel for the acoused, read a written objection
in Japanese to the jurisdietion of the commission over the acoused, original
prefixed marked "G",

An interpreter then read an English translstion of the objection of
Mr, Akimoto, prefixed marked "H",

Commander Martin B, Carlson, a counsel for the accused, read a written
objection to the jurisdiction of the commission over the accused, original
prefixed marked "I, .
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The judge advecate replied and atated as fellews:

I must call te the attentien of the cemmissien that ceunsel fer the
accused have in their allegatiens cencerning the lack ef jurisdictien ef the
pcopmissien ever the persen of the sccused failed in each instance te read
the last sentence eof paragraph three of each ef the respective precepts ef
Awgust 2, August 24, and Octeber 15, 1946, This sentence reads as fellews:
"NHething herein limits the jurisdictien eof the Military Cemmissien as te
persens and effenses which may be etherwise preperly established",

If 1t please the cemmissien it is the cententien ef the presecutien that
the jurisdictien ef this case at bar has been "etherwise preperly established”,

It is te be further neted that in all the cases cited by the ceunsel fer
the sccused in thelr able arguments attaclkdng the jurisdicilen eof this
3 J.f.l 'y

cemmissien te try the acocused that there is net & single case cited that
invelved war crimes or was in vielatien of the lawa of war,

il The Cenvening Authsrity has fully anticipated the jurdisdictienal
q objectien that has been raised by the accused, The entire matter was pre- 7
i senbed te the Judpe Advecate General of the Navy, I have in my pessessien A
gcertified true ceples eof twe dispatches; JAG dispatech INT73ML of August 1946
. and JAG dispatch @716152 ef Nevember 1946, Since beth ef these are claaﬁifiqd
dispatches, I shall dispense with reading them in open ceurt, but I shall
present them to the accused and te the cemmisaien fer preper censideratien
prier te ruling upen the objectien by the accused and te the jurisdictien ef
this cemmissien,

.

The certified true cepies of the twe dispatches; JAG dispatch 31173/2
of August 1946 and JAG dispatech @71615C of Nevember 1946, wers presented by
the judge advecate and te the accused and teo the cemmiazsien,

The accused stated there was ne ebjectien te the cermisslien censidering
these dispatches befere ruling upen his ebjection te the jurisdictien eof
the commissien te try him,

5 The cemmissien was cleared,
The cemmissien was epened. A4ll parties te the trial entered and the

cermissien anneunced that the plea te the jurisdictien and ehjectien raised
by the accused were net sustained,

| The cermissien then, at 11:26 a.m,, teek a recess until 2:00 p.m., at
which time it recenvened,

Pressnt:

411 the members, the judpre advecate, the interpreters, the accused and
his ceunsel,

The Judge iAgvecate intreduced Rebert Oldham, yeeman third class, U, S.
Navy, as reperter,

The reperter was duly awern,
The accused stated that he was ready fer trial,
Ne witnesses net etherwise cennected with the trial were present,

The judge advecate read the letter centaining the charge and specificatiens,
eriginal prefixed marked "J", in English; then an interpreter read a cepy
in Japanese, prefixed marked "K¥, '
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| command ef the Cemmander ¥arianas Area,
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| epecification of the charge, guilty or net guilty?

between the Imperial Gevernment of Japan and the Gevernment of the United
States of America,

The accused was arraigned by the judge advocate as follews:

Q. Tomite, Ryeji, lieutenant, Imperial Japanese Mavy, yeu have heard the
charge and specifications preferred against you; how say you te the first

A Net El..lilt-}'-

Q« To the second specification of the charge, gullty or not guilty?
A, Not guilty,

3« To the charge, guilty or net gullty?
A. Net gullty,

The presecutien bagan,
The judze advocate made an epening statement, copy appended marked "L,

The judge advocate requested that the commission take judicial notice of
the follewing:

That from December 8, 1941 to dugust 14, 1945 a state of war existed

That Kille itell, Karshall Islands 1s part of the territery under the

The Hague Convention of Octeber 18, 1907 and especially article 23(c):
"It is especially ferbidden te kill er wound an enemy whe, having laid dewn
his arms, or having ne lenger any means of defenses, has surrendered at
discretien", Japan ratified and signed this conventien.

The Geneva Frisener of War Conventlen eof July 27, 1929; and especiazlly |
the fellewing three articles:

Article 2. Prisoners ef war are in the power of the hestile power, but
net of the individuals er cerps whe have captured them, They must at all
times be humanely treated and protected, particularly against acts eof
vielence, lnsulta, and publie curlesity,

Article €1, HNe prisecner of war may be sentenced witheut having -pportuniﬂy

te defend himself,

Article 66, If the death penalty ia preneunced against a prisener ef war,
a communique setting ferth in detail the nature and ecirocumstances of the
offense shall be sent as soon as pessible te the representative ef the
protecting pewer, fer transmissien te the pewer in whese armies the prisener
served, The sentence shall net be executed befere the expiratien perled ef
at least three menths after this cemmunique,

It 1s further requested that judicial netice be taken ef the Ferewerd
War Department Technical Manual 27-251 in which it states altheugh Japan
has net ratified or fermally adhered te the Priseners of War Cenventien, it
has, threugh the Swiss Gevernment, agreed te apply the previsiens thareef
te priseners of war under its centrel, and alse, se far as prntjiulblt, te
interned civilians,

rid




l The accused objected to the commission teking judicial notice of the

| Hegue Convention of 1907 and the Prisoner of War Convention of 1929 and

|| asked that the judge mdvocate prove these conventions like any other faet as
|| they are required to do by sections 27 and 309 of Naval Courts and Boards
and stated as follows: "This commission is bound by Section 309 to require
that the prosecution prove thece conventions like any other fect since the adcused
is basing his defense on a plea to the jurisdiction of this commiseion to
try him, a lieutenant, in the Japanese Naevy, for a vioclation of a law and a
custom of wer which is set out in these conventions. The suthority of this
commiseion to try individusls for violations of these conventions must be

| established in accordance with Sectiom 405, Naval Courts end Boards, by this
plea to the jurisdiction the accused contends that he is not subject to the
court's jurisdiction for a triel of en offense in viclation of these
conventions and laws and customs of war,

The accused also holde thet the two vietims were not prisoners of war, nor

— were they unarmed non combatants, but that they were neutrals."

The judge advocate replied.

The commission announced that the objection of the accused was not
sustained.,

A witness for the prosecution entered and was duly sworn.

| Examined by the judge advocate:

1, §. State your name.
| Ay My name is John Iman,

| 2., Q. You are a native of where?
. |l A I em a native of the Gilbert Islands. !

3. Q. What island in the Gilbert Islands is your home?
A. My island in the Gilberts is Maraki Atoll,

4s Q. Are you presently living on Guam?
A. Yes.

5, Q. Where do you live on Guam?
A, I am attending the Naval Medical School at Guam,

6. Q. If you recognize the accused in this case will you please point him
| out and name him? -
|| A+ Yes, I do recognize him. He is sitting behind the lawyers.

7« Qe Do you know his name?
A, I ¥now his nsme, His name is Tomita, Tomita is the neame I kmew,

8., Q. Do you know the rank of this man?
A. I am not sure of the rank,

e

9, Q, Have you ever been on Mille Atoll?
‘I I"’ I h-“l




| 10, Q. When did you arrive on Mille Atoll?

|| A« There were sixteen people with me, including two Batholic priests.

Q
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A. I arrived in 1942, on September 19th,

11, Q. Can you recall approximastely when you left Mille Atoll?
A. I left Mille Atoll in 1945, about in June,

12, Q. How did you happen to be on Mille Atoll on September 19th 194217
A, I was shipwrecked on Mille Atoll with some of my friends,

13, Q. Who was with you at the time you were shipwrecked?

l.i. Q. Do you know the names of these two Catholic prieste?
A, Yes, I do,

15, Q. Will wou please give thelr namea? =
A, One of them wae Father Louls Durand; the other Father Leg Marquis,

16, Q.+ Approximately how long hed you known Father Durand st the time of
the shipwreck?

A. I have known Father Durand for years; because he was my school teacher.,
Father Merquis wes a parish priest on the same island where I went to school,

17. Q« Do you happen to know the naticnalities of either or both of these
priests?

A. I know that Father Durend came from France., Only when we got to Mille
did I find out thet Father Merquie came from Switzerland, I used to think
of him as a Frenchman before thie.

18, Q. How did you happen to find out that Fpther Marquis was a Swiss
national?

A, Father Marquis told me thet he was a Swiss, When we were picked up, we
came from the Gilberts toward the Marshalls and we met & Japanese warship
and we were taken aboard the ship. They asked the two Fathers about their
nationality and they esked me at the same time and I told them that both of
them were French, When I asked Father Marquis later, he told me thet he
was not a Frenchman, but he was a Swiss national,

19, Qs You stated that you were shipwrecked on Mille Atoll, aprroximately
how many deys hed you been at sea when you were shipwrecked?
A. About 19 days.

Lﬂ!?”

20, Q. Ngw, will you tell the commission whet happened to you and your i

associateg after you were shipwrecked on Mille Atoll?

A, We were shipwrecked on Mille Atcll at one of the native villages and we
were taken care of by the natives for the first night after we went ashore.
The following morning the Japanese ceme over and toock us down to the
concentration camp,

21, Q. HNow, do you remember the names of eny of your fellow natives who
were with you at the time?
A, TYes, I do,

22, Q. Can you name a few of them?
A, 8ome of them are, Tabae; Aravartu; Tito; Kiata; and Tabauaka; and some

others,
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23. Q. You have mentioned Tebae, Is that his last or firet name or do
you know?
4. I should say the last name because we only have one name as is our custom.

24. Q. Do you know whether this men has any first name?
A. I know that he has a Christian ,‘n.mu which would be hie firet name, That|*~
I is Joseph,.

25, Q. Would you continue to relate whet happened. What took place efter
you and your fellow natives and the two priests were removed to the
concentration camp?

A, We got to the concentration camp in the evening, then we were put in ome
tent, all of us, and we had a Japanese guard with a gun and bayonet in front
| of the door. When we wented to go to the head or something like that, the

i guard would take us over end bring us back erain, The following days we

| were made to work for the Japanese in the kitchen, The first work we did

| was digging holes for the big stumps for the breadfruit trees to be planted.
We contimed to work for them while the two Fathers were not made to work.
After we came back from our work, we tock whet food the Japanese gave us
and we went back to eat it in our tent end gave some to the Fathers.

26. Q. At the end of each deys work did you always come back to the tent?
I j.' Iﬂ'ﬂ.

| 27. Q. At the end of each days work when you returned, were the Fathers
always present in the tent?
A, TYes.

28, Q. Insofar as you know were either of these Friests ever ellowed out
of the tent other than to go to the head?

A. Yes, I remember later on the Japanese didn't guard us and the Fathers
could go to the head and come back to the tent again, but they didn't go
far outside because they were afraid of the Japanese.

| 29. Q. Did the Fathers contimue to live in the tent with you?
A. Yes, we always lived with them.

30, Q. Approximetely how long did you live with the Fathers in thie tent

if you can recall?l
A, As far as I can recall, I think it was arcund two months,

31, Q. How did it happen that after about two months ihe Priests did mot
live in the tent with you?

| A, One morning when we were rezdy to go to work we saw some Japanese with
guns outeide our temt, about five or six of them outside, From our tent |
| we saw one officer, They ell carried guns and I saw two of them had blind-
folds, We went to work thet morning end when we came back in the afternoon
il the Fathers were gone.

h 32, Q. Now, how many Japanese soldiers did you see on this occasion with

cne officer,
A, I don't remember the exact mumber, but I think that there were around

six.
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133, Q. Were all of these soldiers armed?
A, They were,

34. Q. Can you recall whether anyone else besides the two Fathers happened
to be in the tent on thet day?

A, Yes, there were two of my friends, They stayed with the Fathers there
because one of them was sick and the other one had to stey with him to take
| care of him so they were with the Fathers when we left the tent to go to work
| that morning,

35. Q. Do you know where either or both of these friends are now?
A, One of them has died slready, the one who was sick, and the other is still
glive and he is now in the Marshall Islands.

36. Q. Do you recell the name of this man who is still alive and you think
| is in the Marshall Islands?
~ A. The name is Arsvartu, the one I menticned before.

| 37. Q« Can you recall the dasy that you saw these Japanese soldiers outside
this tent?

A, As fer as I can remember, I think it was around the first few deys of
November, I don't remember the exmct date.

38, Q. This was November of what year?
A, November of 1942, the same year we arrived in the Marshalles,

il 39, Q. Now, you testified thet these soldiers were accompanied by one
officer, do you know the name of this officer who accompanied them?
A, No, I do not know his name,

40, Q. Do you see this officer in this court today?
A, No, I don't see him in the court right now.

#

41, Q. When you saw these scldiers arrive outside the tent did you contime
{| to wateh to see what happened?

A, No, I had to go to work becsuse there was & Japanese forecing us to go
ahead and we had to leave there to go to our work.

42, Q¢ TUp until the time the soldiers appeared outeide the tent are you
certain thet the two Fathers were inside the tent?
A, I am certain they were. |

43, Q. At snytime after you left the tent that morning did you ever see
the Fathers again?
A. No, I haven't seen them since.

4hs Qs When you returned to the tent in the evening did you make any inquiry |
concerning the Priesta?

A. I asked those two friends of mine who stayed with the Fathers in the
tent and they said that two of the Japs whom we saw outside came in with
their guns with bayonets and took the two Fathers away from the tent,

The accused objected to that part of the answer concerning what the
witnesses friends had told him as hearsay.

' " The judge advocate replied.

A
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The commission announced that the objection of the accused was not
sustained,

The commiseion then, at 3:10 p.m., tock a recess until 3:25 p.m,, at
which time it reconvened.

Present:

All the members, the judge advocate, the interpreters, the reporter,
|| the aceused and his counsel.

No witnesees not otherwise commected with the trial were present.

John Iman, civilian, the witness under examinatiocn when the recess was
taken, entered. He was warned that the ocath previcusly taken was still
binding end contimued his testimony.

(Examination continued.)

. 45. Q. Now, you have previously identified the accused Tomita, can you
“ recell the fir:st time thet you saw this man?

A, As far 25 I can remember, Tomita and his troops came to the island after
|| the other grovp of Japs left the island which was about the beginning of
November, I don't remember the exact date, in the year 1942,

46. Q. Can you remember examctly when you first sew Tomita on Mille Atoll?

| The Jjudge edvocate, with the permission of the commission, withdrew the
| question,

| 47. Q¢ Can you remember exsctly under whet circumstances you first saw
Tomita on Mille Atoll?

A. The dey that Tomite and his group arrived I sew Tomita himself giving a
speech, He was standing on 2 table in front of the Japanese group. That

| was the first time I saw him when he geve a speech to this group.

4B, Q¢ You said you do not recell the exact rank of Tomita, Do you recall
whether he was an enlisted man or an officer at the time you saw him make

i this speech?
A, I remember that he was an officer when he gave this speech.

49. Q. Now, at the time you saw Tomita give this speech was this before or j
after the time when you sew the scldiers in front of the tent?

A, It was before I saw the soldiers outside our tent. |
50, Q. Can you recell approximately how long before you saw the soldiers
outeide your tent you saw him make this speech? .

A, As T remember, I think it wae the following day after Tomita arrived
that I saw these Japanese outelde the tent.

" 51, Q. Then it is correct that the day he arrived is the day you saw him
make this speech?
A, That ie correct.

52, Q. Approximately how many Japanese did you see arocund when Tomite made

this speech?
A, I don't recell the exact mumber, but I might say that it was around
2,000, I couldn't remember the exact number,
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53, Q. Did youlear any or all of this speech that he made?
A, No, I did not hear because ] was a distance away from the place where he
made this speech,

54. Q. At the time you sew Tomita meke this speech did you know what his
official position was, if any?

A, I hed learned from some of the Japanese in the group thet came thet this
wes called Tomita Unit and thet is why I know he was the commanding officer,

The accused objected to this answer on the ground that it was heersay,
and requested that it be stricken from the record.

The judge advocate replied.

The commission announced that the objection of the accused was not
sustained,

55, Q. Now, was Tomita in the army or the navy?
A, Tomita was in the navy.

Crose=-examined by the accused:

56, Q. The witness says that he was shipwrecked when he ceme to Mille
Atoll, but what was the purpose of this trip?

A, Ve were shipwrecked on Mille es a result of drifting away from our trip.
We made a trip from one island to another inside the Gilbert group, but we
could not meke our destination and we were drifting eway., Finally we were
shipwrecked on Mille Atoll.

57. Q. When you were shipwrecked you seid you were picked up by a Japanese
warship, but where were you picked up?

A. TWe were pieked up by a Jepanese warship north of the Gilbert Islands.
That is whet the Japsnese aboard the ship told us end we figured we were
between the Marshall and Gilbert Islands,

58, Q. How far was the placé where you were picked up from the place you
left?

A, I don't know how fer it was because we didn't have anything to tell the
distence with, Another reason was that the Japanese didn't tell us how far
we were and where we were in the sea, They refused to let us know when we
Iﬂkﬂd th“-

59, Q. Since youleft the island and until you were picked up by the Jepanesq pi7 |
|

warship how many deyes elapsed between the time?
A, Eight days.

60, Q. What happened after you were picked up by the Japanese warship?
A, There were only three of us taken eboard the Jepanese warship., That was

the two Fethers and myself. We were asked a lot of questions by the Jeapaness

officers, We were blindfolded when we first reached the deck and we were
led to & water closet; there they untied our blindfolde and they asked us a
1ot of questions sbout where we were drifting to end for whet purpose, We
told them that we were just on & trip to one of our islands and we happened
to be drifting away.
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61, Qs What happened then?

A, Our boat wes still along side the warship when we were aboard. When the
three of us were sboard the warship the rest of them were still in the little |
ibcnt. After they finished questioning ue, we asked them for some food because
|| we were very hungry and they gave us a few biscuits and a jug of water so we
;|ntn this, Then Father Durand asked the officers if he conld take us back to
|tha Gilberts or anywhere because we were lost and we didn't know where we
were in the sea. The Japanese offlcer refused and told us to go back to our
boat, Defore we did we asked them again to spare some food for the rest of
the people in our little boat and sore water because we hadn't eaten for six
days., We had food for the first two days, but for six days we didn't have
any food or water. The Japanegse, when we sald this put us into the cance kot @
| and said "Go, no waterl]", that is the last word that they told us,

| 62, Q. A wrecked ship means that the ship is dameged, doesn't 1t?

|1. Well, concerning the wrecked ship, we went back to our cance when they
gent us from the ship and they just left us in the sea and after eleven more
~— days we got shipwrecked on Mille Atoll in the Marshall Islands,

63. Q. Is the canoce thet was picked up by the Jepanese warship and the
canoe which wee wrecked and errived at Mille the same cancel
A, That is right, the same cance,.

!E&. Qs It was a large cance with sails, wasn't it?
| Ae Yes.

65, Q. From the place you were shipwrecked to Mille Atoll, how far is the
|| distance? 1
A, Ve were shipwrecked right on Millg Atoll. Ong¢ one particular spot of '
the atoll wes the concentration camp of which we were taken from the place < 4
we were shipwrecked which wes about 15 miles awey according to the natives

| at that place.
|

66. Q. I recall having heard thet the place where you were shipwrecked was
| somewhere between the Marshall and the Gilbert Islends, is that true?
| A« No, that is not true., We were shipwrecked on Mille Atoll.

€7. Q. Then you were not shipwrecked when you were picked up by the wership,
is that right?

A, No. We were not shipwrecked then because we were in the middle of the
gea end we juet met the Japanese warship in the middle of the ocean, there
was no land to be shipwrecked on.

68, Q. Then, you could have returned from there to the Gilbert Islands
couldn't you?
A, FNo, we could not,

69, §. Why could you not return?

A, Tt was because we were exhausted, Furthermore, we didn't know where we

were, Even if we did know where we were, in the middle of the sea, we might
try to go back to the Gilberts, but we couldn't because the weather wrs not

good, Some days it would be good, some deys there would be a storm we

could not go beck to the Gilberts because we were exhausted.

70. Q. Then the reeson for you going to Mille is that you had Mille for
your destination?

A, No, that is not right, We had no intention to go anywhere because we
didn't know where we were in the sea, but we just happened to be shipwrecked

on Mille by acecident,
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| 72, Q. What happened to the canoce after that?
| made use of it,

' 73. Q. Then the cance was not damaged, was it?

| two blindfolds and the two Fathers and we just hed the suspicion.

R —
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71, Q. Tell me the conditions when you first landed on Mille?

A. We landed on Mille., We were shipwrecked on Mille in the morning and
it was raining and some of the natives ceme around the side of the reef from
their village, Then one of them swam out and towed our little boat, He

took the canoe, with us, through the little channel. Then we went ashore and
| we were well teken care of by the natives. We were given food by the nativesd
| and dry clothes until the Jepanese came the following day.

A. The Jeps tock the cance with them to the concemtration camp and they

A, No, the cance was not damaged.

7hie Q. The judge advocate was guestioning you eabout the time between when
Tomita made his speech before his men and the time when the soldiers ceme
in front of your tent., What did the soldiers come fort

A. We did not know the resson for their being there; Jjust that we suspected
they might do something to the Fathers, We suspected that they might be
going to kill the Fathers, that is what we had in mind because of these

75, Q. Then did the two Prieste disappeer on thet day?
A. They did.

76. Q. Then I would like to ask again, wes that day the day before Tomita
gave his speech?
A, It wes not before, it was after.

77. Q. You told the judge advocate thet Tomita made his speech on the day
of his arrivel is that true?
A, That is true.

78. Q. When you went out to work whet arrangements were made for your foon
lunch?

A, We had the usual arrangements, We carried out food to our tents from
the kitchen,

79. Q. Then you came back and had lunch, is that right?
A, That ie righ't--

80. Q. You testified for the judge advocate that when you left in the
morning to go out to work that the two Priests were there, but when you camel
back for supper you seid that the two Priests were not there. Should you
have known that when you came back for noon that if the two Priests were
there or mot? Bhouldn't you have recognized the fact then?

A, I did not say for the evening meal. We came beck for our meal and we
found out that the Priests were gone alresdy and that isj... I meant that
when we came back to eat our meal after we worked and we got our food and
came back to the tent that is when we found out the Priests were gone.

8l. Q. Mrmhmthntth-&iut-mgomlh:nymmhmkrnrm
noon lunch, is that right?
A. That is right.

oL F




I_ Oo 0 ()
i

82. Qs To what country do you owe allegiance? Of what country are you a
eitizen?
|Ae I am only a native of the Gilbert Islands and I am a British subject.

|83+ Q. Whatfisland did you live on in the Gilberts before you started on
| this boet trip?

A; I was attending the missionary school on Abaiang Atoll in the Gilbert
group.

Bie Qe Is this island under the control of the British?
A, TYes, it is,

85. Qs The missionaries that taught at this school, were they British
|subjecta?
|As As far as I know, they were not British subjects.

(|86, Q. What country were they subjects of?

||{As Father Durand wes a Frenchman, while Father Marquis was a Swiss, as I
i=fou.ni out when we got shipwrecked,

87, Q. Were both these priests at the missionary school?

A, Not both of them, Father Durand was a teacher, he was tesching at the
school while Fether Marquis wee only & parish priest on the island,

88, Q. How many students were in the school?
A, The student mmber was around, I can't recall exactly because it has
been & long time, I think it wes not more than 30,

89. Q. How many people were in the parish?
|As About a thousand,

|As They were all natives and, of course, they were British subjects, but
| the parish was not part of the school,

9l. Q. These two priests, were these the only white people in the Gilberts?
A, No, they were not the only two white men in the Gilbert Islands. There
were many English subjects and many French Priests, as well as Swiss and
Nuns and Brothers.

92. Q. To what order of priests did Fether Durand and Father Lec Marquis
belong?
A, Both Father Durand and Fether Marquis belong to the Sacred Heart Missiom.

93, Q. How did you know that they were both French subjects?

A, I didn't say that they were both French subjects. I know that Father
Dureand wae a French subject because he came from France and he spoke French,
In the first place he always told us about France and his home, and his

:
j

94, Q. When did he first come to the Gilberts?
He to the Gilberts quite a long time ago, I don't remember emactly,
was

around 1936 or 1935. I am not sure.

; 1
[
95, Q. When did Father Marquis bome to the Gilberts?
I do not know when he came because he was a parish priest on one of the
slands in the Gilberts where I have never been before. I know he has been
er than Father Durand had been in the Gilberts.

B
4
:
g
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|90+ Qs Are these peorle at the parish and at the school all British subjects?

2




96, Q. You testified there were about 2,000 people that hed heard this
speech of Lieutenant Tomita's, Wes this the entire garrison unit?

A, I do not know whether the entire garrison hed met and hear’it or not.
I thought it was, s

97. Q. Wae the Japanese garrison at Mille soldiers or sailors?
A. They were sailors.

98, Q. They were sailors?
A: I mesn they were Japanese sailors, ey used to call them "kaigun no
heitai” in Japenese and we used to interpgt that as "seilors®.

99, Q. Were there any other seilors except the Tomita unit on Mille?

A, There wes an army garrison there, but I don't know when it came to the
jsland, I am not sure of the time the garrison came whether they came
before Tomita or after.

100, Q. VWas Tomita the only officer on Mille?
A, No, there were many officers besides Tomita,

101, Q. Were there other unite on Mille besides the Tomita unit?
A, I do not think so except thet army unit I seid.

[ 102, Q. These six soldiers thet you teetified about being in fromt of your
| tent, were they part of the Tomite unit?
A. They were.

103. . How do you know thet?
A, I know thet because the place where we were was the heedquarters of the
unit.

104, Q. Whet wes Tomita's rank?
A. I do not know his renk, I ecouldn't tell Japanese rank at that time,

105. Q. You testified that he was the highest ranking officer on Mille.
How did you know that then?

A. I say that because he was the first one to give & speech and because
of his name being used for a nsme of the garrison., "Tomita Unit", that is
whet I meent by the highest ranking officer in the garrison.

106, Q. Who wes there before Tomita?

A. There wae another garrison before Tomita came, but I do not kmow the
nsme of the garrison because we weren't with them for a long time, only
two months,

107. Q. You were with them two months, but you were only with Tomita two

deye, when this heppened, How is it that you knew his name?

A. I never seked the name of the Japenese of the first unit because of the

lack of knowledge I hed of Japanese, that is one reason. The reasocn for my
the neme of the Tomita Unit, is because all the sailors on the

knowing

island kept talking about the unit thet was golng to relieve them and they
elways talked about the Tomita Unit. That is how I learned the name of the
Tomite Unit.

108, Q. When did the other garrison leave?

4. I don't know the date when they left, but they left the beginning of
November, somewhere around there. It may be the fourth or the third, I
am not sure,
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109. Q. How soon after the Tomita Unit arrived did the old garrison leave,
how many deys?

A, I think they left about the same day he arrived, on exactly the same
ghip. I think they left the same day Tomlite arrived.

110. §. How many were in the old garrisomnf?
Ay That I never knew how many were there,

111, Q. How many were in the Tomite Unit?
A, I estimated from loocking at the group that there was quite a big group.
I thought it was somewhere eround 2,000 or something like that,

| 112, Q. Did youn think that the new unit came off the ship and that the old
| unit boarded the same ship on the same dgy?
| A« That is what I think,

113. Q. When you noticed that these Priests disappeared, wes this on the
| same dey also?
A, They didn't dimappesr on the same day,

114, Q. Before the Tomita Unit came eboard?
A, It was after the Tomitae Unit came to the island.

115, Q. How many days after the Tomita Unit came?
A, Tt wes not very long, I think it wes sbout the followling dey when they
disappesred,

116, @, Could it heve been the day before?
A, It couldn't have been,

117, Q. Vhen you first came to the island you seid you were put into a
tent., Where wes this tent situated?
A, The tent was situsted right by the headquarters post.

[ 118, §. How far wes it from headquarters?
| &, It was ebout five or six yards from where they hed their office.

119, Q, Whet kind of a tent was it?
A. Just like an Americen tent, I mean the material was red tarpaulinm,
That is what it wes made of,

120, Q. Could you see the inside from outside?
A, Yes. You could see the inside ﬁf you looked through the front entrance.

121, Q. How long were you confined in the tent?
A, It wes more than a week we had a guerd every dey and night;then they
discontinued that activity.

122, Q. They,you and the priests,were free to go about where you wanted to?
A. We were free to go to the head and the eame for the Priests., They were
free to go outside of the hesdquarters. I think that is all they were
allowed to go, We were more free than the Priests and we could go and

rest sometimes if we felt like it.

123, Q. In answer to the judge ndtmt.q'ln questions you esaid that there were
about five or six soldiers with one officer and you seid that they had
blindfolds. What kind of a blindfold did they have?

A. They were just pieces of white cloth,
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12,. Q. How many soldiers had these white pieces of cloth?
A, Two.

125, Q. Where did they have them?
A. They had the blindfolds right among the group I mentioned, five or six.

126, Q. Where did the soldiers carry these blindfolds?

A, While I wes looking, they still had them in their hands, but I didn't
see where they toock them to because I had to leave for my work and I didn't
see what happened.

127. Q. Wes this white plece of cloth scme sort of a towel?
A, T couldn't tell whet kind of meterial it was because I was just peeping
out of my tent window end I couldn't tell the material,

128, Q. Then how can you tell that thece white cloths were for blindfolds?
A. First, with the two blindfolds they put them on two of the Japanese
soldiers, thet is two of the six men, They put the two clothe around their
eyes, I don't know why they did it, but they did.

129. Q. You replied to the judge advocate's question that the time when you
ceme back to the tent after your work, your two friends told you that these
two Priests were taken away. Did your friends tell you about the haprenings
in a more detailed way?

A, They told me thet two of those men outside came in the tent with both of
them carrying guns and bayonets fixed in front of their rifles and they
pointed to the Fathers and told them to go out with them, There wesh truck
in the road waiting for the Fathers and then they led the two Fathers in
front of them and made them get on the truck, Thet was all thet they teld
us end then they drove them awey from there and they could not see them any
more.

130. Q. Did your friends tell you about the reason why these two Priests
were taken awey by the Japanese?

A. They did not know the resson when I esked them, but they said, "Maybe
the Fathers will be killed", That is what they told us.

131, Q. Do you know if the Tomita Unit relieved the old unit?
A, TYes,

132, Q. Wae thie disappearance of the two Priests, before or after Tomlta
relieved the old unit?
A, It was after.

Re-examined by the judge advocate:

133. Q. The five or six men that you sew infont of the tent, from what
unit were they?

A, They were part of the garrison that was left in the headquarters. They
were eome of the unit that were in the garrison according to the soldiers.
I mean some Japanese relieved the cther group because they had about three
or four divisions they distributed their people to.

134. Q. Were they navy or army personnel?
A, They were navy personnel.

ot
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Recross-examined by the accused:

135. Q. They were not a part of the old garrison?
A. They were part of the new garrison.

136, Q. Did you see any officers in the headquarters that morning when the
soldiers were there?

A, I saw only one officer with those men ocutside., There was only one
officer with them and they were lined up,

137. Q« Wes he an officer of the old garrison?
A: No., He was an officer of the new garrison.

138. Q. Are you pure thet he came with Tomita?
A, I am sure that he came with Tomita,

139, Q. Was Tomita at the headquarters when you saw him?
A, I don't know where he wes, but I only saw one officer outside.

Neither the judpge advocate, nor the mccused desired further to examine
this witnesa.

The commission did not desire to examine this witness.
The witnese said thet he had nothing further to state.
The witness waes duly warned and withdrew,

The commiszsion then, at 4:50 p.m., adjourned until 9:00 Tuesday,
December 10, 1946,
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United States Pacific Fleet,
Commander Marianas,

Guam, Marianas Islands.
Tuesday, December 10, 1946.

The commission met at 9:12 a.m,
Fresent:

Reer Admiral Arthur G. Robinson, U, 8. Navy,

Colonel Adolph L, Ramon, Army of the United States,

Colonel Douglass G, Pamplin, Army of the United States,
ILieutenant Colonel Adolph Zuber, U, 8. Marine Corps,

Commander Vance 0, Smith, U, S, Naval Reserve, members, and
lieutenant Edward L, Field, U, S, Naval Reserve, judge advocate.
Vivian Kilner, civilian, reporter.

The accused, his counsel, and the interpreters.

No witnesses not otherwise comnected with the trial were present.

The record of proceedings of the second day of the trial was resd and
approved.

The judge advocete read e letter from the attending medical officer to
Commander Marianas concerning the illness of Commander Ramon J, Wallenborn,
Dental Corps, U, S, Navy, member of the commission, copy appended marked
",

A witness for the prosecution entered and was duly eworn.
Examined by the judge advocate:

1. Q. What is your name?
A, My name is Joseph Tebae,

of
2, Q. And you are s native where?
A, Gilbertese native,

3, Q. What is your home island in the Gilberts?
A, My home is Maraki Atoll,

4Le Q. Have you ever been on Mille Atoll?
A, Yes.

5, Q. How did you happen to get on Mille Atoll?
A, We drifted from the Gilbert Islands, We were going to this island and
the wind was very hard,

6. Q. You have testified you have been on Mille. Do you recall when you
first went to Mille?
A, I arrived on Mille on the 19th of September.

7. Q. That was the 19th of September in what year?
A, 1942.
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8, Q. Was anyone with you when you arrived at Mille Atoll on the 19th of
September 19427
A. Some other native boys and two Priests.

9., Q. Do you recall the names of the two Priests who were with you when
| you arrived?
A, A French Priest and the other was Swisa,

10. Q. Do you know the name of the Priest who was a Frenchman?
| As  The name of the French Priest wes Father Durand.

|11, Q. Do you know the neme of the Priest who was a native of Switzerland?
A, The Swises Priest's name wes Fether Marquis,

|
12. Q. Do you recall the name of any other native boys who were with you at
thet time?

A. John Iman, Keite, Noi, Toboka, Ataneporo and some others,

13. Q. How did this group consisting of yourself, the two Priests, and
these natives including John Imen, happen to get to Mille Atell?

The witnese did not understend the question and the judge advocate, with
| the permission of the commission, reworded the question,

1., Q. You have testified that on the 19th of September 1942 you arrived
on Mille, Where hed you been before that?
| A, The first time we arrived at the native village.

| 15, Q. By what meens did you come to Mille?
A. ¥We do not like to go to Mille, We got lost and drifted to Mille.

| 16, Q. By what meens did you come to Mille Atoll?

The judge advocate with the permission of the commigeion reworded the
question,

17. §. Did you come to Mille in a boat?
A, Oh] Yes, we came in & ecance.

18, Q. Was this group of people you mentioned in the seme canoe with you?
A, Not the same,

19. Q. Was John Iman and the two Fathers in the same canoe with you?
A. Yee, in the same cance,

20, Q. When you got to Mille what happened tgyou? ;‘lf
| A, We arrived on Mille one day among the natives and then the Jepenese (L
Navy came and took us boys to the Jap headquarters.

21, Q. Did the Japenese take all the persons who were in the cance with

you to the headquarters?

22, What did you do at the headquarters?
A. We helped the Japs get fire wood.
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| 28, Q, Do you know how long the Fathers lived at the headquarters?
| As I do not remember that.,

23. Q. While you were at the headquarters and worked for the Japanese do
you know whether the two Priests worked for the Japanese also?
A, No sir, only the natives, The Priests did not work,

24. Q. Did you live in the same place et the headquarters that the two

Priests lived?

A, Yes, the same place. 1{
{

25, Q. How long did you live at the headquarters?
A, I do not remember that,

26, Q. Did the Fathers live there at the headquarters as long as you did?
A, Yes.

27, Q. When you were living at the headquarters did you see the Fathers

every day?
A, TYes, I did.

29, Q. Did the Fathers get to live there as long as you 4id?
1. I'HE,

30, Q. One day did the Fathers disappear from the headquarters?

The accused objected to this question on the ground that it was a leading
queation.

The judge advocate, with the permission of the commission, withdrew the
question,

31, Q. Joseph, will you tell just what happened to the Fathers at the
headquarters?

A, One day we left the Priests for work and when we ceme back from work
we cannot see the Priests,

32, Q. Did you ever see the Fathers alive after they disappeared on this day?
A, I did not see them again alive,

4
33, Q. Do you recell approximately when it was that these Fathers disnppa‘rud Pl

on this day?
A, T think it was sbout the 5th of November.

34 Q. This was the 5th of November of what year? ok
A, 19&2. i

35, Q. After they disappesred, tell me what happened, insofar as you know,
to the Fathers?

A, At the time the Priests disappeared and after seven days after the
execution I saw the bodies of the two Priests.

36, Q. How did you happen to see the bodies of the two Priests?
A, One of the Japs came and tock myself and some other fellows to bury the
bodies. -
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ET- %- Ddd you and your group of friends bury the bodies of the two Priests?
. afy

38, Q. When you buried the bodies did the bodies have any clothes on them?
A, There were no clcthee on the bodies,

| 39. Q. TWill you tell whet the bodies locked like when you saw them?
| A« I saw them on the beach., I saw a hole in the hearts, I think from

bayonets,
40, Q« Did you pee thet erch of the two Priests had a hole in hie heart?
A, Yes, I nal:' each body. i &

| 41. Q. Now, Tebae, when did you first know Father Durand?
| A. I know Father Durand because he is bigger than Father Marquis.

| 42. Q. How long hed you known Father Durand?
A, He was my teecher in schoocl in the Gilbert Islands for two years,

43+ Qs ere did Father Durand teach you in the school? 1
A; On eng Atoll in the Gilbert Islands.

4he Q. How long hed you gone to that echool es a pupil of Father Durand?
A, Two yeers, g

45. Q. How long had you known Father Marquis?
A. I remember Father Merquis one year,

46, Q. Was Father Merquis connected with the school?
A, Father Marquis is a Priest for the parish at Abalang Atoll,

47. Q. Are you absolutely certein thet the two bodies you said you saw with
| the holes in the hearts are the bodies of Father Durand and Fether Marquis?
|| As Yes.

| 48, Q@ On the day you went to bury these bodies did they lock like they had
just been killed?
A, I think after the time they disappeared they were soon killed.

| 49. Q. Vhat makes you think these bodies were not killed on the day you
| buried them?
A, I do not remember.

50, Q. In whet condition were the bodies when you saw them the dey you
buried them?
A, We buried them on the beach.

51, Q, What wes the condition of the bodies as you locked st them?
A, The bodies had swelled,

52, Q. Tebee, I want you to lock at the accused in this case and tell me

if you recognize him,
A, I saw Tomita meny times end meke a speech to the group of Jap Havy.

The accused was asked to stand end then resumed his seat,
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Isa.q. Then, is this the man you said you heard make a speech to the
an?u-llnlﬂnitunﬁllﬂ
A.. aB.

S54¢ Q¢ TWhat is his name?
‘-t Tmtl..

55. Q+ How long did you get to stay on Mille Atoll?
Ad. I think nearly four years on Mille Atoll,

|

56, Q« Did you leave Mille Atoll before the war was over?
A. During the war, I came on Mille and I was among the Jap group when the
Immﬂn.‘llhn-d.

'fﬁ'?- Q. It is correct then you stayed on Mille Atell until the war was over?
A !ﬂ-

58, Q. Did you ever see the man Tomita on Mille Atoll?
A+ TYes, I saw him,

|59« Q. Can you recall the first time you saw him on Mille Atoll?
A« The first time I see Tomita he speak to the Japanese group and Tomita is
standing on the top of a table to speak to his group,

60, Qs Do you recall whether the day you heard him make the speech was
' before or er you buried the bodles?
'I,.l. It was ore I buried the bodies.

i
61, Q. When the Japanese came to get you to bury these bodies, did they tell
you whose bodies they were?

A. They did not tell us.
| 62, Q. Did you know what bodies you were going to bury before you saw them?
|A. I do not know,

;l The commission, then at 9150 a.m., took a recess umtil 10:15 a.n., at
i which time it reconvened,
! Presents

|
| A1l the members, the judge advocate, the reporter, the accused and his
counsel and the interpreters.

No witnegses not otherwise connected with the trial were present,

' Joseph Tabae, the witness under examination when the recess was taken,
entered, He was warned that the cath previously taken was still binding,
and contimued his testimony.

Cross-examined by the accused:

| 63, Q. Before you reached Mille did you meet a Japanese warship?
A, Yes.

6hy Q. Where was this when you met the Japanese warship?
As I do not remember that,
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5 €5, Q. Did you try to get back to the Gilberte then?
i A, Yes, we went to go beck to the Bilberts, but we can't tell the commanding (7
officer at that time because we cannot speak Japanese,

66. Q. Everybody wes well scquainted with the running of the cance?
A. No,

€67, Q. How did you get shipwrecked?
| Ac I do not know that,

|| €8, Q. After you met the Japasnese warship, did you try to go beck home?
A. I do not know that becsuse I am staying in the canoce, Only John and the
two Priests they took into the ship.

€9, Q. TWhere were you at that time?
| A In the canoe,

70. Q. Ddid you try tc get back efter you met the Jepanese warship?

A, Tes, We asked the way of the wership and John went on the Jep ship and
| 4t is not good on the Jep ship end the Jap ship sent him beck to the canoce
| and we trip again.

i Tl. Q. The cuestion I want you to answer 1s did you try to go back after
this?
Ay I do not know that,

| 72+ Q. Do you say that John and the two priests know thet, but you did not
know?
A, I do not remember,

73 Q« FHow did you come to Mille? I
| A, Ve tripped in the Gilbert Islande from Abaiang to Mar but we do mot [ 7~
| go to Mar Atoll because thw wind is very strong and the waves very high |€</

end the wind to the northwest, and then we arrived on Mille Atoll,

| The Qo I want to esk you how did you come to Mille after you met the
| Japanese warship?

A. We do mot like to go to Mille., The first time we think it is the Gilbert
Islends and then we arrive, Some natives core to ue end talked not the same
language and we ask them whet is this island and then they say this ieland
is ¥ille Atoll in the Marshall Islands,.

75« §« The cance you ceme in, wes it still usgeble? Could it still seil? §°< |
| Ae Yes,

76, Q. Sometimes they still used the sail?
A, TYes.

7. §. Was there & sail on that cance?
A, TYes,

78, Q. Then you could have gone back to the Gilberts in thet cance if you
wanted to?
A, We cannot go because we do not know the course,
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7. Q@ If you tried to meybe you could have?
A, I cannot answer that,

80, Q. If the Japanese force said you could go back to the Gilberte them
you could have gone back?
A, They did not say.

| A, I do not know,

82, Q. I would like to ask you about the Priests, You eaid on November,
5th they disappeared, What were you doing on that day?
A. We gone work with the Japanece,

| 83, Qo What kind of work?

4, Cut fire wood.

84, Qo Whrt time do you go to work?
A. I think it wes from eight o'clock until eleven-thirty.

85. Q. During thet time the Priests were still there on that day?
A, The Priests disappeared.

B6. Q. Before you went to work were the Priests thera?
A, We laft the Priestz in our tent,

87. Q. On that day were you in your tent for noon=day lunch?
A, In our tent,

88, Q. You came home and ate?
A, TYes,

89, Q. When you ceme back to eat were the Priests still there?
A. No, they disappesred.

90, Qs From that day what were you doing for onaﬁﬁak following the day the
Priests disappeared.
A, We work by the Jepanese and get wood.

91, Q. The Japanese were soldiera?
A, Yes.

92. Qs+ OUne week after this day what kind of a person came to you?
‘.- 1 ﬂﬂﬂk P’ﬂtt? foic“i

93, Q. That did he say?
A, He came and catched myself end some other boys. The first time we came
with him we know when we came on the body we know to bury the bedy.

9%, Qs TWhat did the Petty Officer say to you?
A, He said, "Gom:onj, let's go to work." That is all,

95, Q« What was he holding in his hand?
A, Nothing, He was one of the Jepenese and he ceme and tock us, We have

a shovel,

LT
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96, Q. Did you carry anything with you?
A, We carried shovels, ,

97. Q. Who went with you other than yourself?
| A, Myself, Kaita, Weiss and Popolke,

98. Q. Did they all come with you in the canoce?
A, Yes,

| 99. Q. TWhat are these persons doing now?
| A. One died, The octher boys are in the Gilbert Islands now.

100, Q@+ They are at home in the Gilberts?
| A« TYes,

| 101, Q. Who wes the man that died?
A, EKsita,

! 102, Q. How wes the weather on that day?
| A I do not remember that,

| 103, Q. Was it raining or was the sun shining®
| A+ I do not remember because it is a long time &go.

104. Q. Do you know the exmct place where you end the other men and this
petty officer went to?
A. We go to the place where the bodies were,

105, Q. Where wes this body? What kind of a place was it?
Ad. On the side of a lagoon,

106, Q. Could you make a picture of it right now?
| ‘.. I W.ﬂ.d notlv

| 107. Q« Do you remember any particular thing at that spot?
| A. Yes, when I see it, I know the place where the body was buried, I know
that place when I see it,

108, Q. Could you describe that place?
| A, It ies on the beach.

109, §. Is thet all you remember = the beach and the sandl
A, I remember when I see it again.

110, Q. You cannot describe the place onm the beach?
A, Yes,

111, Q. Explain to me when you first saw the dead bodies, whet condition

were they in?
A, That time when I saw the body, I saw the hole in the heart, like from

a bayonet,

E | 112, Qo I would like to get an answer to whet I asked, In what condition wps

the body laid on the beach?
. A, The body ies on the rock, like thies, and the body is over the rock.
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113, Qs Was there water at this place?
4. No,

114 Qs Could you give the position of the two bodies?
A. Close together,.

115, Q. How far from the water?
A, Not very far. At that time the tide was low and when the tide comes up
I think the weter can come to the body.

116. Q. When the tide come up then you think the body will be in the water?
| Ay Yes, I think so,

117, Q. What was on the body?
A. Nothing on the body, no clothes, just the body.

118, Q. When you say nothing, that means he did not have any coat on?
A, No, no coat, no pants,

| 119, Q« Then you could see the whole naked body?

|l Ae I eew the while body of the Priest., Saw 'the whole skin,

120, Q. You have steted that there wee a hole in the breast, Was there any
other cuts or holes on the body?

A. I saw the big hole in the heart and I think that erabs had been biting
the arms.

121, Q« In what position wes the body lying on the beach?
A, I do not remember. We saw the body when we came to the place where we
bury them end we roll the body inside.

122, Q« When you first went there did you see it right away?

| A. Yes, the first time.

| 123, Q. When you first sew them what position wae the body in?

A, I do not mfember that,

12/, Qs When did you see the hole in the chest?
A, When we were lowering it.

125, Q. Then there were no other cute or holea?
A, Just only ons,

126, Q. Other than the hole in the breast did you see any particular change
in the body?
A. I saw the crab bitea,

127, Q. The body was not rotten?
A, No, it was swelled,

128, Q. That is 2117
A, Yes.

s

129, Q. In the tropic countries where it is hot and neer the water and th
18 no decay in the body, for one week isn't the etink plenty?
A, It did mot stink too bad, I think when the body was killed the body wa
put into the water and the weve threw them up on the beach,
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130, Q. Then you think the bodies were put into the water and the waves
washed them up?
A, Yes.

131, Q. Did it loock that way to you?
A, TYes,

132, Q. The rock was high or low where the body was?
A, Very high, With the téde up it can go on the rock,

133, Q. How far apart were the bodies?
As Not too far = 15 feet.

134, Q« Both of the bodies were on the rock?
A. One was on the beach.

135, Q. Were both of the bodies in the same condition?
A, TYes,

136, Q+ Did you Imow right eaway when you sew the bodies thet one was
Fether Burand's body and the other wes Father Marquis' body?
A, TYeas,

137. Q. A deed body is in the water one week, it is usually rotten, but it
w:e not rotten when you sew it7
A, It ie not epoiled, There ie not a very bad stink., We can work on it.

138, Q. How did you bury the body?
A, Ve bury in the same poeitiocn we saw them. We dig the hole with the
shovels and put the body imnside.

139, Qs How deep was the hole?
A, I think one yard, three feet.

140, §, Was this hole back from the beach?
A, No, it wes on the besch,

1.1, Q« Is there some way you could identify the place, like a tree?
A, TYes, I know the place when I see it,

1.2, ¢, Can you remember some kind of & tree or bush nesr the grave?
A, I remcmber when I see the rock.

1.3, §, Then if you go there now you know where the grave is?
A, TYes,

1.4 Qs Could you get the body?
A, The time I went again with the American scldiers we go to find the
body but we cen mot fipnd it, I think the weve took it out in the ocean.

145, Q. Did you lock for 1t?
A, Yes, Ilook, but we can not get it,

146. Q. Did you bring the Amerjgans over there yourself?
A, Yes, I end some cther boys, ied the bodies.
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147. Qs+ Who wees the American who came with you to find the bodies?
A, I do not remember his name,

1.8, Q. Was he a soldier or a sailor?
A. A ﬂblﬁi“l

1.9, Q. Do you know his rank?
A. I do not remember.

1150, Q. How many persons came this time?
|As I think it is = hundred.

151, Q« When did they come?
A; I do not remember.

‘I 152. 4. About what time?

Ay TWhen the war finished. A few months after the war the American soldiers
| came and took us and some other fellows and we go back to find the body.

{{153. Q. How many persons went to find the body?

|.l... I do not remember, but the time we go to find the body of the priests,
the American soldiers came, The Arerican airplane come to Mille and fall

|| down and kill the people by the beach and the American wants to get the

|! bodles of the Americans, A Korean tock ‘them to the beach where they buried

|| the Americans and some others came with me to find the body of the priests.

!| 154+ Qo This American force, wes it Army or Navy?

| A, I do not know,

155, Q. How \:Bd the Americens know sbout these priests' bodies?

A, They know,ceuse they ask me for the news and because of John Iman, He
‘gut to the Americans and told them what happened to the priests and to the
Gilbertese boys who were among the Japs.

|

I

| 156, Q. Can you give the date when the Americans came?
A. I do not remember.

ilﬁ"-’. Qs What year?
| A, When the war was over,

158, §« What month?
A, I forget, I do not remember the month or the day.

1159. Q. These atolls that you were living on and going to school, who
| governed them?
A, There is a native governor, the British government.

160, Q. Were you living on one of these islands before you ceme to Guam?
A, Yes, In the Gilberts, on Abeieng and Tarawa,

161, Q. Which one did you come from when you came to Gusm?

A, Terawa Atoll, I was in school on Abaiang, but one of the Americans, the
commending officer in the Gilbert Islands, he tock me out of the school and
“ toock me to Tarawa to get transportation here,
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162, Q. How far is it from your island, Maraki to the Mille Atoll?
A. I do not know how fer, but in the plane it is about two hours to Mille,

163. Q. 1In the boat you went to Mille in, how long did it take you?
A. Nineteen days.

164. Q. How long had Father Durand lived in the Gilbert Islands?
A, I wap with Father Durand two years in school.

165, Q. Had he been in the Gilbert Islands longer than that?
A, Fether Durand came in the Gilbert Islands before I went to school.

| 166, Q. Did he ever say to you how long he had been in the Gilbert Islands?

A: I do not remember,

167, Q. Did he ever say to you that he belonged to the French government?
A, No, Father Durand is a French national, It is nmot government.,

168, Q. If he came from France, did he belong to the French govermment or
to the English?
A, I do not know about thet,

169, Q. He never told you?
A. No,

170, Q. DIHd he ever live in England?
A, Yes, he can speak English,

171, Q. But did he ever live in England?
A, I do not l-tﬂﬂl'.

172, Q. Father Marquis, where did he come from?
A, He came from Switgzerland.

173, Q. Did he tell you that?
A, He did not tell me, but I know it from somebody that told me,

174s Q. Did he speak English?

A, I do not know sbout Father Marquis. Father Durand can speak English, bup

Father Marquis I do not remember.

175+ 9« Did he speak Franch?
A, Oh yes, ell the Switzerland people speak French,

176, Q. When they set out in their boat trip with you what kind of clothes

were they wearing?
A, They were wearing the uniform of the Priest, long clothes,.

177. Q. Long robes?
A, Long white cloak,

178, Q. To whet order of Priests did they belong?
A, I do not remember,.

179, Q. Were you going to the Priuﬂp school?
A, Yes, at thet time I had been in school,
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180. Qi But you do not remember what order the school was?
A. The school is the Catholic school with the Roman teeching,

181, Q. When the Priests went out on the boat with you did they carry
their crosses?
A, Yes, They both brought their rosaries at {hat time,

182, Q. When they arrived at Mille did they have all their elothes they
started out with?
A, TYes,

183, Q. And they had their rosaries?
A, TYen,

184, Q« The time they lived in the tent did they still keep their own
elothes and rosariea?
A..- IE'.

185, Q4+ You esaid one day the Priests disappeared, Did you see anyone take
them away?
Ay I do not see the person come and take the Priests,

186, Q. Did a ship come to Mille while you were there?
A: I do not remember.

187, Q+ How many days after the Priests disappeared did they come and get
you to bury the bodies?
A. About seven days.

188, Q. When you saw the bodies did they have the rosaries on them?
A, No, only just the body; skin, no clothes on the body,

189. Qs+ Ordinerily when they bury bodies are they buried with rosaries
on them?
A, Noy, I do not see,

190, Q. When you bury other bodies do you bury them with rosaries on them?
A. No,

191, Q. If you bury a native do you bury & rosary on him?
A, No, If the native die, we hire some other fellow, make hole, and put

inside,

192, Q. No rosary?
A, No,

193, Q. Did you mark the graves where you buried the Priests?
A, HNo.

194. Q. What do you think happened to the bodies?
A, I think killed by bayonets.

195. Q. What happened to the bodies that you couldn't find them when yecu
went back with the Americans?

A, I think the tide ceme in and tock out the send ike that the bodles were
buried in and the sand take out the bodies with it., When we came beck the
beach is very steep. The beach used to be sloping,
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196, Q. Did any Japsnese ever tell you thet they were the bodies of the
two Prieste? ; -

A, Some of the Jepanese told us, but we do not believe. When he said
your Prieet was killed we do not believe.

197. Q. How did they say they were killed?
A, He said they were sples. One of the Japanese told us the Fathers were
killed because they were like spies.

198, Q. How many military Jeranese were on Mille?
4, I do not think so, but I remember about 2,000,

199, Q. How many officers?
A, Many officers, but I did not count them,

200. 4. You do not know how many officers?
A. I do not remember.

The witness was duly werned,

The commission then, at 11:34 a.m., took a recess until 2:05 p.m., at
which time it reconvened.

Present:

411 themmbers, the judge advocate, the interpreters, the accused and
hies counsel,

Robert Oldham, yeoman third class, U, 8. Navy, revorter.
No witnesses not otherwlise conmected with the trial were present.

Joseph Tebae, the witness under examinetion when the recese was taken,
entered. He was warned that the oath previocusly teken was still binding
and continued his testimony.

(Crose=-examination contimued, )

201, Q. These bodies that you were asked to bury and you did bu:rz,e{aru
they different than any other bodies? How did you identify them as the
bodies of these two Priesta?
A, I den't kmow about this.

202, Q. How were you sure that they were the bodies of the two Priests?
A, I know the bodies because they were not broken,

203, Q+ You buried two bodies and you testified that you thought they
were the bodies of the Priests, What made you think that they were the
bodies of the Priesta?

A, I don't know how to explain this.

204, Q. Were there any marks of identification on the bodies of Father

Durand and Father Marquis thu‘l#w could idertify?
A. I know the bodies of Father Dursnd and Father Marquis, Only the bodie
were swelled, When we saw the bodies we new Father Durand end the other

wes Father Marquis,
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205. Q. Did you ever esk any of the Japanese what happened to the two
Priests?

A, When the Japanese say, "Do you know these bodies?" and we say, "Ah
Yeah! We recognize them as the bodies of the Priests.," One of the Japanese
a deck petty officer, asked us, "Do you know these bodies?" and we say,

"Ah Yeah! We know these bodies 1s the bodies of the two Priests", and then
the Japanese don't answer.

206, Q. Explain under whet circumstances the Japanese asked you these
questions; when and where?
A. I can not answer it.

207, Q. Where were you at the time and when was it?
A. VWhen we came on the bodies,.

208, Q. Ddd you discover the bodies?
A, No, the Japesnese directed us to the bodies,

209. Qs Where were the bodies when you first saw them, were they in the
water?
A. No, d'h the beach, they laid down on the beach,

| 210, Q. Hed they been washed asghore?

A. I think the tide had come in and brought the bodies to the beach.

211, Q. Whet were you doing on the beach at that time?
A, We came to the beach because the Japanese directed us to the beach,

212, Q. Did the Jepanese know that the bodies were there befomiﬁy
brought you down to the beach?
A, Yes, I think so, I think the Japanese knew before,

213, Q. VWhy did you think so?
A, DBecause that Japanese came, took myself end somebody else andwe burled

the Priests, At first I don't know what kind of work we do, We kmow when
they shout and give us the shovel end go to the Priests bodles, Bo these

bodies, we buried them,

214e Q. How long after the Priests disappesred did this happen?
A, Seven days after the execution,

215, Q. You say "execution", but you didn't see these Priests executed?
A, Seven days after the Priests disappeared.

Neitherthe judge mdvocate nor the accused desired further to examine
this witness,

The commission did not desire to exmamine this witness,
The witness said that he had nothing further to state.

The witness wes duly werned and withdrew,.

The judge advocate wes called as a witness for the prosecution and he
was duly sworn.
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I
‘ Examined by the judge advocate:

le 4. OEtate your name and rank,
A. Edward L., Field, lieutensnt, United States Naval Reserve.

2. Q. Are you a judge advocate of this military commission?
A, Yes, I am one of the judge advocates of this military commission.

3. Q. If you recognize the accused stete as whom?
A. The accused in this case is Lieutenant Tomita Ryoji, Imperisl Japanese
Navy.

4s Q. Are you the legel custodian of a document you desire to offer into
evidence?

A, Yes, I have in my possession an criginal document thet I desire to offer
into evidence,

5« Q. Does it pertain to matters concernsd in this trial?
4, It does,

6. Q. Iilirﬂu explain to the commission how this document came into your aff’r
poesession?

4, In December of 1945, I was stationed at Ewajalein, Marshell Islands,
with duties in comnection with war crimes. The accused, lieutenant Tomita,
was at that time confined in the wer crimes stockade et KEwajelein., On

the morning of December 28, 1945, a conversation took place in the office
of Commander George Murphy, United States Naval Reserve, who was at that
time the Director of War Crimes in the Marshall Gilberts Area, I was
present along with Lieutenant (junior grade) Fredrick Madrigan, We were
werking on another war crimes case and st that time, eince the Tomita case
dld not involve Americans, little or nothing hed been done in the development
of the facts., I myself did not know the facts of this case at thet time.
Since Iieutenant Medrigan and I were going to be at the stockade in the
afternoon of that day interrogating some other witnesses, it was decided
that we ask.lieu Tomita to write a statement. In the company of 7
Iieutenant Madrigan w& went to the stockade that afternmoon and proceeded  f*
to interrogete certain witnesses in whom we were interested. During the
process of this investigation Iieutenant Madrigan stated that he would ecall
out Iieutenant Tomita and ask him to write a statement, He had jotted dowm
in my presence several points he would ask Lieutensnt Tomita. Leaving me,
he went to the entrance of the &tockade and had Iieutenznt Tomita broaght
outeide., This was approximately fifty yarde from where I was then located
in & tent and I could not see any of the transactions that tock place.
Since we only had one qualified interpreter with us, and at the moment I
wes ueing him, we decided to use a Japanese national who himself wae

| confined in the stockade, named Akematu, Ideutenant Msdrigan told me that
he told the interpreter to inform Tomita the giet of the points he would
like to know sbout and the interpreter so instructed Tomita, In approximetqly
45 minutes Iieutenant Madrigan returned to the tent in which I was working,
and in response to my question as to what information he had obtained he
told me he didn't know as yet since the statement which he wes then holding
was written in Japanese by Tomita and it hed not been translated, It was
not until several days later that a translation was made of this original

Japanese statement,
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7« Qs Were you present at any time during the time Iieutenant Madrigan
was with Ideutenant Tomita?
A. Fo, I wae not.

8. Q. Do you know the present whereabouts of Lieutenant Madrigan?
A. He hes been discharged from the military service and is now in the
United States,

|| 9¢ 9+ Do you know the present whereabouts of the Japenese who served as
| an interpreter, named Akamatu?
| A, He has been returned to Japan,

The original statement in Japenese of the accused, Lieutenant Tomita,
Ryoji, Imperial Jepanese Nevy, and an English translation thereof, were
submitted to the accused and to the commission, and by the judge advocate
offered in evidence.

The accused objected to the admission of this document in evidence as
follows:

[ Mr, Susuki, Saizo, a counsel for the sccused, read a written objection,
E appended marked "NV,

I An interpreter read the English translation of Mr, Susuki's objecticn,

|| copy appended marked "OW,

Il

I; Commander Martin E, Carlson, United States Naval Reserve, & counsel for
|| the accused, further cbjected to the admission of this document and read a

| written statement, copy appended marked "P",
The judge advocate replied,
The commission was cleared.

The commission was opened. All parties to the trial entered.

' The judge advocate resumed his status as a witness,
l Examined by the commission:

10. Q. Before giving the commission's decigion we would like to know if
the document now submitted to the commission is the same document submitted
by the accused to lieutenant Madrigan?

A, ¥Yes. The original in Japenese was obtained by Lieutenant Madrigan from
Iieutenant Tomita, After a translation had been made of this statement by
Lieutenant Tomita, the original statement was filed at the Staff Legal
Office, Marshall Gilberts Aree and it was in turn pessed to the Commander
Marianas Legal Officer where it has remained on file until the present time,

The commission announced that the objections of the accused were not
| sustained and that this document would be received in evidence.

The original statement of Lieutenant Tomita, Ryoji, Imperial Japanese
Navy, in Japanese and the English translation thereof were sc received in
evidence and are appended marked "Exhibit 1" and "Exhibit 2" respectively.
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11, Q¢ I ask the witness to reed the English translation of Iieutenant
Tomita'es statement,

| The witnese read the English translation of the statement of Iieutenant
| Tomita, Ryoji, Imperial Japanese Nevy, copy appended marked "Exhibit 27,

An interpreter reasd the original stetement in Jepanese of Lieutenant
Tomita, Ryoji, Imperial Japene:ce Nevy, appended marked "Exhibit 1",

The accused did not desire to crogg=examine this witness.

Neither the judge advocate nor the commizsion desired further to examine
this witness.

The witnese said thet he had nothing further to state.

I The witnese resumed his seat as judge s dvocate.

| The prosecution rested.

-
I The commigsion then, at 4100 p.m., adjourned until 9:0¢ a.m., Wednesday,
December 11, 1946,
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United States Pacific Fleet,
Commander Marianas,

| Guam, Marianas Islands,
Wednesday, December 11, 1946,

The commission met at 9:05 a.m.
Presenti

Rear Admiral Artbur G, Robinson, U, 8, Navy,

Colonel Adolph L., Ramon, Army of the United States,

Colonel Douglass G, Pamplin, Army of the United States,
Lieutenant Colonel Adolph Zuber, U, S, Marine Corps,

Commander Vance O, Smith, U, 8, Naval Reserve, members, and
lieutenant Edward L, Field, U, 8, Naval Reserve, judge advocate,
Vivian Kilner, eivilian, reporter.

The acoused, his counsel and the interpreters.

No witnessee not otherwise connected with the trial were present,

The record of proceedings of the third day of the triel wae read and
approved.

f The judge advocate read a letter from the attending medical officer to |
Commander Marianss concerning the illness of Commander Ramon J, Wallenborn,
Dental Corps, U. S. Navy, member of the commission, copy appended marked "QM,|

The defense began,
I A witness for the defense entered and was duly sworn,.
Examined by the Jjgdge advocate:

l, Q. BState your name and rank,
A, Ilieutenant Commander Yamabe, Masao, Imperial Japanese Navy,

2, Q. If you recognize the accused in this case will you please state as
whom?
A, HNavy Lieutenant Tomita, Ryoji.

Examined by the accused:

3. Q. Where are you now situated?
|1|- Il.linthﬂﬂ'u-lll’toﬂhﬂ'l-

4s Q. Have you been to Mille under the Japanese Navy?
A, I have,

5. Qs When did you go to Mille?
A, In the beginning of September, 1942,
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I
'!23. Q. What wes the rank of Fukumi who wes the commanding officer of the

| 24, Q. What wes the rank of Tomita, the commanding officer of the Tomita
| Butei, et that time?

| 25, Qs Then Tomita was under Fukumi st that time?
. A, No, he wes not under his orders.

|| 27, Q. Tomita being & lieutenant (junior grade), and Fukuml being a

21, § Put during that time the Fukumi Butai and the Tomita Butai will have
dual dutiea, Is that right?
1.. IEB.

tekes the command?
A, In the Japenese Navy when there are two commanding officers in the same
| plece the senior officer will take the post of commander.

Fukumi Butai?
A, Nevy Commander.

A. Nevy lieutenant (junior grade).

26, Q. Why isn't he under Fukumi's commend when Fukumi wes the safdior

of ficer at thet time?

A, There is no set rule for the line of orders to be given, but the one
I just steted before wee that when there are two commanding officers in one
place, them the senior will take the commanding post.

commender, docsn't this take place?
A, Yes, it doea,

28, Q. Then Tomita will be under Fukumi, but when will Tomita take the

| full commend pogt? Is it after Fukumi leaves the island?

A, TYes, it is,.

29, Q. Then Fukumi hes command until his ship seile, Is that true?
A, TYes,

30, Q. Do you lnow the difference between the jurisdiction of Fulkumd and
Tomita?

A, When there is & very important problem to deal with, the two commanding
officers will get together and discuss the problem and eventually the
senior commander will make up his mind end do whet he thinks best.

31, Q. While you were et Mille do you remember the French and Swise
Priest's coming to Mllle?
A, Yes, I do,

32, Q. When did they arrive?
A. I think it wes between the beginning and the middle of October, 1942,

33, Q. Tell me all you know on this problem,
A. As I stated above, they came to Mille sbout the beginning or middle of

October, While my company was taking charge of & little less than one-
half of Mille, I was independent, and sometimes I used to go to head=
quarters for liaison purposes, and at that time T have seen & tent near the
headquarters where the two priests were etaying.

g
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22, Q, Then, if there is a difference of rank in the commanding officer, who
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‘A, I did not,

34« Q« Do you know whet motive these Prieste hed to come to Mille?
A, I do not know whet their motive wes, but the hearsay was that they were
sples and they came to see the defenses of Mille,

35. Q. Have you interrogated the Priests?

36. Q. Did your commanding officer interrogate the Priests?
A, I heve not seen him do it.

37, Q. Heve you peen the Prieste?
A, I have,

38, Q. Did you know if anything haprened to the Friests after that?
A, I did not know.

39. Q. If, in your forces, there is any problem concerning £ criminal case,
who takes care of it?
A, The company commander,

40, Q. You said the organizetion commander takes care of 211 criminal
cases, is thet right?
A TYes,

4le Q¢ Whet ie an organization leader?

A. This is quite a long answer so I will bresk it up., The organization
leader is the leeder of the organizetion, The conception of an organization
is that it is the basiec unit for militery administration and warfare, of
which the Nevy is composed, And further, he hes speciel duties, that is
to say, their command works independently and this is established by the
will of the military headquarters or the military authorities, I have
etated before that it 1= for the military adminietration and warfare, but
there are some organigetions thet do militery administration and eome do
warfare, and some do both, Coneretely, warships and cruisers are an
organigetion. When it comes to destroyers, 3 or 4 destroyers will make an
organigzation, Hospitals, schools, special marines and garrisons are all
organizations, Thet is all for organizations, and the commanding officer
of the organization is called the orgeanigzetion leader.

42, Qs Then the 3rd Merines of the Yalg"ftaukn Headquarters were an
organization?
A, It was an organization,

43« Q« Who wre the organisation leader?
A, Navy Commander Eukumi, Koichi,

4le Q¢ Wee Tomita's force an organisetion?
A, Tomita's forces were not an organization.

45, Qo Then Tomita's forces belonged to another organization?
‘-. Y..'t

46, Q. Do you know whet organization?

A, I do not know the organigation, but it belonged to some organisation,
that is sure,
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47. Q. When the problem arises as to these two Priests, when the Tomita
Putal was there and the Fukumi Butai, who gives orders?

A, When the Fukumi forces were on Mille, ite commanding officer tekes the
responsibility.

48, Q. After Fukumi's forces left Mille, whet 1s the standing of Tomita
es to the organization leader and ite powers?
A, Tomita's forces will belong to some other organization.

49. Q. Then Tomita will have to heve an order from the organization leader
in order to carry out any problem in this case?

| A« No, he can not,

50, Q. You have steted you were a classmete of Tomita's. Do you know what
kind of a perscn Tomlte 1a?
A, 1 do,

51, Q. Then I would like you to describe the character of Tomita.

| A, I was in the seme class as Tomita in the Nevel Academy end was one of

his best classmates, We studied in the same class, drilled on the same
field, and worked together. The classmates considered him a quiet, kind,
and fine person, After graduation I have met him several times in the
Naval Officer's Club and again at Mille. When we met I talked to him as
a classmate and epain he is the same fine person. Again I would like to
stete thet he is one of the finest persons of the class and I would
represent the whole class to state this without any regrets.

52, Q. When Tomita came here as a detachment leader, was this his first
duty as a commending officer?
A, Yes, that was his first,.

53. Q. When & person takes a command post for the first time, do you know
whet he goes through?

A, There are lots of things he has to worry about, and one of the thinge he
always keeps in mind is how to fulfill his dutles.

54, Q. Tomita, being a comranding officer for the first time and undergoing
these mental difficulties, and also being a young officer, and of the
character you just stated, could he have ordered anyone killed?

A. He being one of the finest persons and taking the commanding poat for
his first time, he could not have made any fast decisions or settle things
for the first time. Therefore I absolutely am sure he could not have
ordered them to be killed.

55. Q. When did these two Priests come to Mille?
A, From the beginning to the middle of October, 1942.

56, Q. Where did these two Priests and the others land on Mille?
A, I do not know where they landed on Mille.

57, Q. Can you describe Mille Atoll?
A, Roughly I can,

58, Q. Will you so describe Mille Atoll?

L&




&
' e
3 ]
-

A, The diameter of Mille Atoll is about 12 to 13 miles and is composed of
about 10 islands, the largest being Mille., Mille is sbout 3000 meters long
and 1500 meters wide. Mlle and the other islands, which are emaller, are
in about the same condition. All of these islands are sandy and covered
with cocomut treeas. dJuet outside the atoll the sea is very deep, but inside
the atoll it is very shallow and reefs are sticking out of the water here
and there, which makes navigation very difficult. There are only one or
two channels for only a small transport.

59, Q, Where are the Japanese garrisons located as far as the atolls are
concerned?
A, When our forces were there we were only on Mille,

60, Q. Who occupied the other atolls?
A, Only natives on the other islands,

61. Q. Did the two Priests and the nestives thet came with them land on the

| large atoll which the Japaneee soldiers occupied?

A. I do not know anything concerning this beceuse the first time I saw the
two Priests they were in the tent near the headquarters,

62, Q. Vhat kind of & boat did they come to Mille in?
A, Neer the tent I saw & smell boat with sails., I do not know if they
came in this, but I suppose they did come in this boat,

63, Q. How large was this boat?
A, I think it 1as*§h¢ut 6 or 7 maturﬂﬁnng. Something like 2 large yacht,

64. Q. Did the Japanese use this boat afterwards?
A, I did not see the Jepanese using it.

65. Q. Did the two people report to the Japanese garrison thet they had
landed on Mille?
A. I do not know,

€6, Q. How did the garrison find out that the two Priests had landed' on Mil
A, I do not know.

67. Q. Did the Jepenese have eny patrols around Mille to stop the landing
of strange boats?
A, They had outposts,

68. Q. Did these outposts discover the strange boat coming to Mille?
A, I do not know anything concerning this.

69, Q. Why did these two Priests land on Mille?

A, Tt is only hearsay, but it has been said that one member of the crew said

that they were going to Makin or Tarawa in the Gilberts. I don't know, but
they said they were driven to Mille by bad waves and unfavorable winds,

70, Q. What was the command relationship between the Mille Garrison and the

Jeluit Gerrison?
A, Jaffit and Mille were on the sawe level.

%o!
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“ 71. Q. What do you mean by that?

A, Jaluit was a separate unit from Mille, but both were separate units,
¥hat I just stated ebout the relationship between Jaluit and Mille just
concerned the gerrison which I belonged to, I do not know for sure, but on
some island there was a heedguarters of guard units and under this heac-
quarters there were garriscns on Mille, Jaluit end other small islande,

72, Q. Was the headquarters for Mille located at Jaluit?
A, I do not remember, but it might have been Jaluit,

73. Q. The question was - whet wes the relationship between Jaeluit and Mill
and you have stated that your forces were gseparate from Jalult, Does that T
mean that Mille iteelf was separate from Jaluit or only your unit was
separate from Jaluit?

A, I will state again, Jeluit, Mille end other islends in this area had
a garrison of which I do not know the name, In this aree there were lots of e
| gnrr%gpns and T think the headquarters of these garrisons was on Jaluit, -
| When were on Mille we were an organization and we were on the same basis [

| se another organization, Mille itself, or its guard unit belonged to the
guard unit, the headquarters of which I think was et Jaluit,

74e Q. You said your forces, does this mean the Fulumi Butai?
A, Yes, it does.

Croes-examined by the Jjudge advocate:

75. Q. In the Japanese Nevy does a great bond of loyalty exist between
clessmates of the Naval Academy?

A, Tt is a tradition the classmate will consult another classmate of all
| his troubles more than he does with his parents., They are very intimate
| with each other,

76, Q. Approximately how many men would you say were under the command of
Jieutenant Tomite when his unit relgsved your unit? e 7
A, It is only a guess, but I think it is about 300,

7. Q. Approximately how many men were in the unit gommended by Commander
Fulcumd ?
A. About 500,

78, Q, You have testified that the Fukumi unit was considered an organisetipn
within itself end that Tomita's unit was not an organigation within itself,
Is it not normal procedure that one organizetion relieve another organization?
- | A. Ordinarily Mille does possess an organization, but on our way to Japean
I there were only & few persons at Mille so we were asked to stay there only .
i for a time and we happened to be there.

| 79. Q. You have testified that the Fukumi Unit on Mille, of which you were
a member, wae considered an organization and you further testified that the
unit commanded by Tomite was not, Would not it be the normal procedure
that one organization would be relieved by another organization unit?
A. Ordinarily an organization is to be relieved by another organizetionm,
‘ but at that time the war hed elongated and the strength of the Japanese
Navy was declining so they could not send a complete organiszation to take
the place of another organigation,




80, Q. Prior to the arrival of the Tomita Unit did your unit know they were
! coming to relieve them?
A, We did not know the Tomita Butai was coming, but when we tock the defense
of Mille it wns promised thet within a month we were to be relieved.

81, Q. Did the Tomita Unit take over the same duties that the Fukumi Butai |
had previocusly assumed? l
A, They were suprosed to have taken over the entire duties,

|
|
82, Q. If an execution is to take place within a unit of this size, from ‘
whom would the suthority to carry out this execution originate?

A. The suthority is with the militery commission, but the organisation
leeder hed the power to determine whether it is to be eent to the military
commission or not, |

83, Q. When you say organization leader, do you mean the commanding offiaar*
| A, Yes, commandipgg officer. 'ﬂr.f

|
Re-examined by the accused: |

8,. Q. What was Iieutenant Tomita's renk when he wes on Mille? !

A, ILieutenent (junior grade).

85, Q. Do you know why such a young and inexperienced officer like Liautannht
| Tomita was selected to take m post as & garrison comrander at Mille? |
A, I do not know,

|
86, Q. How did the Fulumi Unit happen to be ordered to Mille? l
A, We were on the way beck to Jepen, but at thet time the conditions in i
the Gilberts and Tulagl were bad, The headquarters could not send troops
from Jepan to Mille so Mille was without troops, They told us to move our
| troops to Mille until they were eble to send troops from Japan to Mille.
i That is why I went.

87. Q. How long wes the Fukumi Unit on Mille?
A, About two months,

g8, Q. Would the guard commender heve authority to execute two neutrals?
A. From the strict point of law and regulations, he would not have the
authority.

89. Q. Would Lieutenant (junior grade) Tomita have the authority?
« As to that, it is all the more true, .

90 Q. By that you mean he hed less authority? / 7

A, TYes,

[
91, Q. The witness in answering the judge edvocate)question a little while (4~
ago stated thet the authority of the organization is with its commanding
officer. But the meaning of commanding officer could be changeable, that
is to say the commending officer of a squad, platoon, company or battalion,
In this case I would like to know, what do you mean by commanding officer
in this particular case? Fukumi or Tomita?
A. I have stated that the authority of an organiszation is with the commanding
officer, but I meant the organization leader in this case,
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92. Q. Thminthiluummldmfurmr-thntthrhhﬂﬂnitnlm
organigation and the Tomita Unit was not?
A, Yes, I can,

93. Q. To be an organization leader, what should be his rank?
A. A Navy commander, or a captain and rarely a rear admiral.

Neither the judge advocate mor the accused desired further to examine
this witnees.

The commission did not desire to examine this witness,

The witnese made the following statement:

As to Tomita's character I would represent my whole class and state that
he is a good and fine person. That is all,

The witness was duly warned and withdrew,

The commission then, at 11:21 a,m., took a recess until 2315 p.m., at
which time it reconvened.

Fresent:

A1l the members, the judge advocate, the interpreters, the accused and
his counsel.

H.nbaﬁ 0ldham, yeoman third class, U. S, Navy, reporter.
I No witnesses not otherwise comnected with the trial were present.
' A witness for the defense entered and was duly sworn.

Examined by the judge advocate:

1. Q. State your name and rank,
A, Ito, Hiroshi, former lieutenant commander, Imperial Japanese Navy.

|2« Qs If you recognize the accused, state as whom.
| Ae Tomita, Ryoji.

Examined by the accused:

3. Q. Were you ever attached to the Naval Unit on Mille Atoll?
A, Yes,

i Q. "hen did you arrive at Mille Atoll?
| A, Tt was between the beginning and the middle of September 1942,

5., Q. Diﬂrmnmuithywruﬂ.t‘!
A, Pl:n'tuimmitnlattnttmk,hutmtnfthuu-mrtnﬂllh

6. Q. What wes the mumber of men in your unit?
. Lnamhtrthntumm-rtuliu-mlbuutﬁm.

7. Q. mmmmlmltm,hmwmmﬂli
A, About 750,

8., Q. ?ﬁﬂ,hthatth-tmlmnmmﬂ
A That is the total men im my unmit.

9. Q lhltmthurumfor:'muﬂtmtnlllht
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A, On Truk we were getting ready to go back to Japan and the preparations
for the shipping were slready made, Just before we were to leave Truk the
conditions in the Gilberts, Merehalls and Tulagl became ecute, It was said

that American submerines were making landings on these islands. To reinforce

the troops at Mlle we were sent to Mille tempcrarily for about one month,

10. @. Whet is the name of thet unit?
A. The Third Marine Unit of Yokosuka Nevel Base., The other name we called
it Fukumi Unit,

11, 4. TWho was the commgnding officer of thie unit?
A, The commanding offifer was Commander Fukumi, Koichi.,

12, Q. Whet wes your duty at Kille?
A, I wee adjutant,

13. Q. Whet is the work of the sdjutant?

A, V¥y work as mdjutant was to help the commanding officer. At that time
we were to go back to Jenen and we were very busy. Moct of my time was
spent in prepaering the records end merits of the men,

14. Q. How did you happen to know Tomita, Ryoji?
A. I ¥now him becsuse he was the commanding officer of the unit which
relieved our unit.

15, Q. Whet wrs the renk of Tomita at that time?
A. T think it wes ILieutenant (junior grade), Imperial Jepeanese Navy.

16, Q. Do you kncw when the Tomita Unit came to Mille?
A, TYes, I do.

17. Qs VWhen did they come?
Ae I recell it was on November 3, 1942,

18, Q. Fhen did your unit leave Mille?
A, I recell lesving Mllle on November 5, 1942.

19, §. What time did you leeve?
A, It wae 3 o'clock in the afternoon.

20. Q. There were & few days period when Tomita's Unit came and before
your unit left, There were two units on Mille, Who was the commanding
of ficer then?

L., As this was a relief of unite end cur commanding officer wes the senior,
Commander Fukumi hed the command.

21, Q. Did this command contimue until the Fukumi Unit left Mille?
A, TYes,

22, Q. Is there any difference in righte in authority between Fukumi and
Tomdte?

A, They were both commanding officers., In concerning this point it was
the seme, but the Tomita Unit was & Detachment and our unit was en
Organizetion so from this point I think there was a difference,

&




23, Q, Did you kmow that a Fremch and Swiss Priest landed om Mille?
A, Yes, I do.

24. Q. Whem did they come to Mille?
A, It was some day between the firgt and the middle part of October 1942.

25, Q, Explain the situation whem these two Priests landed upon Mille? [
A, On thet day om am island south of Mille Atoll it was said that the ememy
made a landing. This assertion a mative reported. I did mot hear this

directly from this mative and a research party was dispatched from our

| headquarters. The mext morming I saw near the headquarters the crew, Firast
| wa had fear thst this landing party was dispatched from am American submarine
but this was mot so.

26, Q, Why did these priests come to Mille Atoll?
A, I did nmot hear this directly, but I was told by someone that the commam-
| ding officer imvestigated and foumd them to be spies,

27. Q, Did you hear that from Commemder Fuloumi?
A, Yes,

28, Q. Did you see Commander Fukumi imvestipate these Priests?
A, In fromt of the headquarters I saw the commanding officer imvestigate
these Priests,

29, Q. Did you hear of amythimg comcerming the disposal of these Friests
after the investigation,

A. I heard after the inmvestigatiom that he foumd them to be spies and he said
he would have to execute them, so I heard.

20. Q. When Tomita took over matters from Fukumi do you kmow what matters
weres taken over them?
- A, As we were tusily preparing to go home anmd I was in charpe of the
loa“ing work, I wae always at the ship so I do mot lmow what mattara wars
taken over by Tomita.

31, Q. Do you know what happened to the Priests after tha}?
11- Hﬂ. I do mot h’!ﬂ‘l‘h

32, Q. Don't you kmow what kind of comversatiom took place between Tomita
and Fukumi?
A, No, I do not know.

33, Q. Did you have amy course planned to go by whem your unit was to go
back to Japan,

A, Our first orders we received were to stop at Truk amd pick up the rest
of the unit which we left there, but as the ship was very small and it was
s cargo ship whem we loaded the mem om the ship at Mille, the ship was
already full and there was no more space, At that time the area around Truk|
was under the memace of Americen submarines so we changed and directly
headed for Japan,

34. Q, Weren't there amy other ways of geimg to Truk?
A. At that time there were ships (tramsportatiom ships) from Japam to Truk,
wut from Mille to Truk there was mo transportatiom,




| 38, Q. Then did Tomita have the authority to handle this Priest case?

,43‘ Q. If & unit is going to execute someone, from whom does the authority

Ot

S
-

35. Q. Where was the military court situated which had jurisdiction over the
Mille area?
A. It wae in the headquarters of the ,4th Fleet situated on Truk.

36. Q. When such cases as the Priest case occurred who had the authority
to sentence them to court martisl or to handle this matter?

A, The commanding officer had the authority.

37. Q. Who do you mean by the commanding officer?

A, I meen the organization leader.

A. I think he did not have authority.

Cross-examined by the judge advcc%; e

39. Q« You have testified that the commanding officer of this unit was
Commander Fulumi, do you know the present wherescboute of Commander Fukumi?
A, Commander Fukuml went back to Jepan with us, but as soon es he re-ched
Jepan he wes confined to the Yockosuka Nevael Hospitel and at the end of
January or the beginning of February 1943 he died at the Tokyo Medical Schoolj

40, Qs You have testified that the Tomita unit was & Detachment, just what
do you mean by & Detachment?

A, At that time there wes no guard unit on Mille so in order to organisze
e guard unit on Mille as advance troops the Tomita Unit was sent to Mille,
go I heve heard.

4l. Qu Insofar as you know did the Tomite Unit relieve the Fukumi Unit of
the same responsibilities and duties?
As Yes,

42. Qe Insofar as the sctusl operaticns of Mille Atoll were concerned
Iieutenant Tomita replaced Commander Fukuml as the commanding officer, is
that correct?

A, Yes,

to carry out that execution origindte?
A, I think the militery court should give this decision. When such cases
oceurred it is proper to send them to a military court,

4he Qs Now you have testified thet you think these Priests arrived on Mille
gome time from the first to the middle of October 1942, did you yourself
interrogate these Priests?

A, No,

45, Q. Did the Priests ever appear before the militery court insofar as you
know?

A. I saw the commanding officer investigate them but it is unknown whether
they were sent to the military court or not,

46, Q. If there had been a military court would you es edjutant have known

about it?
A, If they were to send them to a military court I would have heard about i%.




AT Q¢ Is it correct them that you did not hesr of any military court?
A, TYes. ;

4B8s Qs Now, this interrogation thet you sey you saw; investigation that
you say you saw Fukumi give these Priests, describe what you saw?
A, The headquarters wes just like this place here and it hsd stairs and the
commanding officer was above and the Priests were below and in this position
he wes investigating them. i

49. Q. Were any of the natives present that accompanied the Prieste at the
investigaticn?
A, They were there.

50, Q. How many natives did you see prezent?
A, I sew several natives, I do not remember the exect mumber,

51, Q. Who else besides Commander Fukumi wes prasant? %\at Jepanese paramnelld'-f f
besides Commander Fukumi were present?
A, I recell thet there wes no one there besides Commander Fukumi.

52, Q. In what langusge wee Comrander Fulumi speaking?

A, I recall he wes speaking in English.

| 53, Q. Do you understand English?

| officer? That is, who wes second in command?

A, I understand a little,

54 Q. Now, who was next in comrand within the Fukumi Unit to the commanding
A. The various company commanders came next.

55, Q, Wes your position as edjutent the seme =28 that of executive of ficerf £ﬁf
A, It is different.

56. Q. You have testified that your duties as adjutent were primarily
concerned in keeping the records, did you make any record when these Friestse
end netives arrived?

A. The record which I was taking care of wes concerned to that of werfare.

57, Q. Did you not consider the presence of these two Prieste and ‘tﬁ!:;E s F
natives to be concerned with warfere?

A, I think there is a slight misunderstanding in the meaning of records,
I wes keeping the records of previous battles. I was ordered to keep the
records and make them clear since we were leavihg for Jepan, Previcus
battle records and also records concerning the merits of the soldiers.

58, Q. Wes a daily log kept at the headguarters of whet took place in the .

unit?
A. No, we did not take a daily record.

59. Q. Did you keep eny log at all et the headquarters of the transactions
thet took place within the unit?

A. When there was nothing to write about we did not take down anything,
but when there was some particuler thing to write down usually the
commnicetion personnel wrote a very brief account.

60, Q. Do you know if the commmnication personnel wrote an account of the
arrival of these two Priests and 1, natives on Mille?
A. I do not remember,




€l, Q. Where were these Priests and natives confined?
A, They were confined in a tent which wes mlongeide the headquarters about
20 meters away.

62, Q. Were they under guard?
A, As there was & sentry in the headquarters we did not have special guards
over the Priests.

63. Q. You testified thet you heard these men were Bpiea.gbea it seem e 7
reasonable that spies would not be guarded?

| Ae As it wes next to the headquarters it wes just the seme as if to have a
| guard,

64. Q4 Is that true even at night?
| A Yesn,

| 65, Q. As I understand you ste=ted that the sentry wes inside the headquar-
| ters, is thet correct?
A. There were two or three sentries ocutside of the headquarters.

66, Q. How far awey from the headquarters was this tent?
A, About 10 meters.

€7, Q. As & military man do you consider that if these two men were sples |
they were amply guarded?
| Ae Yes,

68, Q. Now you said you thought the Priests or heard the Priests were
sples, do you also heard that the natives were spies? C
A, No, I did not hear about it,

69, Q» Why wes it that you should hear that the Priests were spies and didni|t
hear anything about the natives?
| A, There was nothing =eid about it.

| 70, Q« Now, do you krew the nationality of either or both of these Priests? i

A. I heard that they were French and Swiss,.

I 71, Q. Is it reasonable to believe thet a man from Switzerland was a spy?
A. I do not know if it is reasonable or not, but I just heerd that they wers.

72. Qs Now, who did you heer this from?
A, Commender Fukumi, after the investigetion of these two Priests, I heerd
him sey it.

73« Qs Just whet did this Commander Fukumi say?
A, "On investigating these Priests I found them to be spiles so I must
execute them", he said,

7he §« Did he ask you whether you consented to this execution or not?
A, I 414 not reply. What Commander Fukumi said then was that, "He did not
mean to execute them right now", It was not an order it was just what he

gtated,

75. Q. How long after the Priests arrived did this so-called investigation

take place?
A, Right after they came,
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76, Qs Would it mot be the poeliey that if these men were spiles you would
execute them as soom as possible? |
A, What his intentioms were, to execute them right awmay or to send them to
the rear, I can nmot tell concerning this executiom. After that I did not hear
anything about it,

E'ﬂ. Q. If Fukumi thought these mem were sples why didm't he have them executed
before he left Mille?

|

The accused objected to this question on the ground that it is asking for
an opinion of the witness.

The judge advooate, with the permission of the commission, withdrew the
question,

T8+ Qu Were these two men executed at any time prior to Fukumi's departure?
A, I do not know;

T+ Qs Do you know when they were executed?
A, T 414 not know that they were executed until I came here.

80, Q. Now, if these two Priests were considered sples, did Fukumi make
any comment as to what he comsidered the matives to bel
A. He thought they were members of the crew,

A, It is my opiniom, I think that they were doing a part of the spying.

82, Q. Did you happen to hear how the Priests happened to come to Mille?
A, No, I do not know,

83, Q. How soom after they arrived did you first see them?
lAs The morning when they brought them over,

|84, Q. What was the physical condition of the Priests and matives om the

morning that they were brought in?
A, I recall having seen ncme of these persons in a bad physical comditienm.

!511{1. You have stated thtiﬂaflrllmhwrthﬂihiu‘t-dﬂmtlpp-r:,{(
before a military court or at least you did not hear of any military eourt.
Can & commanding officer order the execution of two mem without having them
first appear before a military court?

The accused objected to this question on the ground that the questiom was
too gemersal and any answer that the witness might give would be prejudieial
to the rights of the accused,

The judge advocate replied,
The commission ammounced that the cbjection of the sccused was not sustaiped.
The question was repeated.

A. I don't think they can do that,




The cemmisaien then, at 3:25 p.m,, teek a receas until 3:50 p.m,, at
which time it recenvened,

Presant:

41l the members, the judge advecate, the reperter, the interpreters, the
accused and his ceunsel,

Ne witnesses net etherwise cennected with the trial were present,

|
| te, Hireshi, lieutenant cemmander, Imperial Japanese Navy, the witness

| under examinatien when the recess was taken, entered, He was warned that the
| sath previeusly taken was =til]l binding and centinued his testimeny,

Re=examined by the mccusmed:

(| 86. Q. Where did Iieutenant Temita live during the twe days that the ship
|| which breught his unit te Mille and the time that yveur unit left kille?

|4, I de net recall i1t very clearly, but I thin® seme time he lived on the
|i351p and ether times en land,

| 87, Q. Ordinarily while the war waz vedng on would yeu, as a Japanese naval Ids
| officer, ba mere suspicleus ef white men than natives ef the Seuth Pacifiec
| islands?

|4, In general I think I can say that,

88, Q. New, did Cemmander Fulami run his erganizatien, hias unit, witheut
asking yeur advice regarding matters?

hs As I have stated befere, Cormander Fuluml erdered me te prepare feor the
return te Japan and I was busily deing everything in preparatien ae Cemmander
Fultumi did everything cbeut the unit,

89, G« Was that his usual way ef delng things? Did he de things himself
witheut esling yeur advice er epinien in mattera?

A, Durdng the war and especiglly when & unit is preparing te return I think
this was the general way in which matters were handled.

90. Qs How dees g Japanese seldier feel abeut the death ef anether Japanesel
that is, weuld it be pessible te blame a persen whe is dead fer a crime in
erder that a persen alive might escape punishment?

A, I think that is net the right way a Japanese weuld act,

Neither the judge advecate ner the accused desired further te examine
this witness,

The cemmissien did net desire te examine this witness,

The witness mald that he had nething further te state.

The witness was duly warned and withdrew,

The cemmissien then, at 4:00 p,m., adjeurned until 9:09 a,m,, Thurasday,
December 12, 1946,




United States Pacific Fleet,
Commander Marianas,

Cuam, Marianas Islands,.
Thursday, December 12, 1946.

The commission met at 9:09 a.m.

Present:

: Rear Admiral Arthur G, Robinson, U, 8, Navy,

Colonel Adolrh L, Ramon, Army of the United States,

Colonel Douglass G. Pamplin, Army of the United States,

E Lieutenant Colonel Adclph Zuber, U, S. Marine Corps,

- Commander Vance O, Smith, U, 8. Naval Reserve, members, and
Lieutenant Edward L, Field, U, S. Naval Reserve, Judge advocate.
' Vivian Kilner, civilian, reporter,

' The accused, his counsel and the interpreters,

No witnesses not otherwise comnected with the trial were present.,

i | The record of proceedings of the fourth day of the trial was reed and
approved,

li The judge edvocate resd a letter from the attending medical authority
. || to Commander Marianas regarding the illness of Commander Ramon J, Wallenborm,
! || Dental Corps, U, S, Navy, member of the commission, copy appended marked "RM,

{ The accused was, at his own request, duly sworn as a witnese in his own
behalf,

Examined by the judge advoeate:

l. Q. Are you Tomita, Ryoji, lieutenant, Imperial Japanese Navy, the
| accused in thie case?
A I am,

Examined by the accused:

2« Qs Were you ever attached for duty at Mille?
As Tes,

3. Q. Name the unit to which you belonged.
A. I belonged to the Mille Detachment of the 62nd Guard Unit, |

I Le Q. How many men were in your unit?
A, About 550 men.

5. Q. When did you arrive on Mille?
|1 A, I arrived November 3, 19.2,

6. Q. Under what orders did you come to Mille?

A. With these men I was ordered to go to Mille and relieve the former unit
that was there and I was told to take over the defense of the island., I was
Im'dnr-dthnt.inthenurrutunt.hnﬁéthﬂuuﬂﬂnit.mtnbuurmitdt .
I was to go there in preparation for the organization of this 66th Guard
Unit, I was to be there temporarily until this 66th Guard Unit was organised.




7. Q. Before ycu came to Mille, was another unit there b-a;‘&'c you? 134
A, What do you mean? !

8, Q. Wae there a unit at Mille, before you came there, that was taking ovex
the guard of Mille?
A, TYasn,

9. Q. ¥hat unit was 1t?
A, It wes not a guard unit, but it was the 3rd Speclal Marines of the s F
Yokfsuka Neval Base,

10. Q. Whet happened to the Marine Unit that was there when you arrived?
A, When we took over the guard from the Marine Unit they went back to Japen.

11, Q. When did your unit arrive on Mille?
A, We arrived on November 3, 1942,

12, Q, VWhen did you leave Mille?
A, After the war, on September 27, 1945, T left Mille,

13. Q. Who wes your direct commanding officer when you arrived at Mille?
A. Until we relieved the former unit of the defense, Commander Fuluml hed
the unified command. After we had relieved them, Captein Masuda wes my
commanding officer. i

14, Q. Who is this Fukumi?
A, Commander Fukumi wes the commanding officer of the 3rd Special Merinme
{| Troope of the Yokosuka Navel Base.

115, Q. Wes Fukumi the commending officer of the unit which was to be
relieved by you?
A, TYes. (

16, Q. Who wes Captain Masuda? {
A, Captein Masude was my commanding officer.

17. Q. Then did Commander Fukumi and Ceptain Masuda have the same authority? 1
.I.. YEE;

18, Q. Until you relieved the former unit you said that Commander Fuluri had
the command, Whet do you mean by that?

A, When & unit with the seme duties and at the eame place was to relieve
another, the senior officer would heve the unified command, e

|19. Q. What was the rank of Fukumi and your renk at the time?
A. Fukumi wae then e commender end I wes a lieutenant (junior grade).

20, Q. Then would you say that you were under the command of Fulrumi?
A, Yes.

21, Q. When did your unit relieve Fukumi's Unit of their duties at Mille?
A, I relieved him on the 5th of November, the third day after my arrival
on Mille.
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22, Q. When did you take over matters from Pukumi?
A, 1T tock over matters from Fukumi on November 5, 1942,

23+ Qs Tell me what were the matters that you tock over from Fukumi?

A, I took over the following matters from Commander Fulkumi, Mille Atoll
was situated in the extreme east of the South Pecifiec end it wes strateglcally
very importent es en air base, Therefore in defending these islands we must
|do our best., First of all I tock over matters concerning duties as follows:
On the landing of the enemy, repel them vigorously; when the enemy planes
come over, attack them; look out for the ememy submarines; general look out;
the collection of various information, Second, I was explained concerning
the enemy's conditions at that time, The Americens were all set to make a
big eounter attack and the course in which the Americans were going to make
this ettack was es follows: First from the north dosm by the Aleutien Islands.
The course from the South Pecific and then the course from the Central
Pacific. In the north Attu Island hed alreedy been teken by the Americans
in May, At that time winter was near, and we considered that the attack from
the north was impossible, In the Sclomons district there was fierce fighting
at Guadalcanal, In the Central Pecific near the Marshalls, the Americans

hed mede a surprise landing on Mekin, The battles in the Solomons were very
fierce, but it was considered that the Americans would make e more vigorous
attack on the Marshalle, Third, I discussed the arrangemente of our forcea,.
What units were staticned at the various islands, The explenstion ss to what
air corps units were in the islands, The explenation of our air corps dutiee
The explanation as to the lockouts on enti-submarine sttacks, Explanation
of our commnicaticns, Fourth, the plans for our defense., The plans for
defense by the Fukumi units were this way: My unit should follow the same
way of defending the ieland as Fukumi's Unit, Fifth: He explained how Mille
wes to be constructed in the future, how many berracks were to be built, how
meny heavy artillery were to come, and how the sirfields were to be constructed.
The sbove was the explanation which Fukumi gave to me, BSixth: He explained
to me how the Americans made their surprise landing on Makin by submatine, e
Seventh: The conditions of the battles in the Solomon'se ares, the orgeanizat-
ion, equipment and how the American Merine Corps fought. Ninth: How to lead
the young soldiers of my marine unit. The situation of Mille Atoll. lastly
he expleined to me about the Prieets. These Prieste with severel Gilbertese
patives were making operaticns in the cuter sees withgut any permission, _
\ They felsely stated they had drifted to Mille end in ity they were spying| ¢ «F
lon the arrangements of troope end defenses., They were not Americen or
English, but they were of the intention to communicate with the enemy. They
were sples -s0 we would have to execute them,

24e Qs VWhen Commender Fukumi explained to you sbout the Priestes whet was 1
your reply’ .
A, When I heard this explanation from Fukumi I was perplexed, As Fukumi
had captured them and suspected them as spies himself, it wae his duty and
it was under his authority to dispose of these Priests, I thought, I was
then very young and it wae only a few dayse since my arrival, I did not know
enything ebout these Priests., I placed my opinion before Commander Fulumi

| g8 follows: I thought thet as this case was investigeated by Fukuml it was

| proper for him to handle the case so I said to Fukumi that as he wes going
back to Japan, would he take these Priests back with him on the boat. He
answered end said that he would take them back with him,




| Ae My commanding officer, Captein Masuda, hed this esuthority.
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25, Qs Concerning this Priest case, did you have any suthority to hendle
this case without the knowledge of Fulumi?
A, No, T did not.

26, Qs If there is any difference in authority between you and Fukumi, will
you tell me what it 1a?

A, Fukumi was the commanding officer of the 3rd Marine Unit, I was the
division leader of the €2nd Guard Unit. Therefore he was a commander, I was

e lieutenant (junior grade). He was an organization leader; I was e division

leader.

27. Y« What were the authorities of this organigstion lesder besides defensefl

A, I think there are variocus authorities, but concerning erime, he hed
authority to send them to court martial,

28, Q. Has he authority to investigate?
A, 0Of course he hes.

29. Q. Then you did not have suthority to send them beck home or to send
them to martial courts? Is that right?
A, No, I don't have any,.

30, Q. After Fukumi left the island, who hed this euthority?

31. §. TWhere wes he stetlioned?
A, He was stationed et Jaluit,

32. Q. After that did enything happen to the Priests?

A, After he left I was writing a report to my commending officer, Captain
Masuda, of the 62nd Guard Unit, I wes writing e report concerning how we
were detached here and concerning our ammnition, provieicne and eo forth,
Just when I was making this report, and officer, Shima, ceme to me and said,
"I, Shima, wee ordered by Fukumi to execute these Priests becauee they were
geples and after I executed them, he, Fukumi, told me to report directly to
him", "So, receiving this order from Fukumi, I went to the west shoreg end

I have executed them by musketry.®™ Then for the firet time I was aware that
Fukumi did not take these Friests back as 1 asked him but had ordered Shima
to execute these Priests. When my officer made this report to me I scolded
him end eaid, "When you were ordered to do this why did you not report it to
me?" T said such things should never hapren sgain in the future and whenever
he hed enything to do you must rerort to me beforehand. I ran out of my
room and went to the shore and locked end I saw that the ship had elresdy
left. I wanted to signal to the ship, but there was no means to do it,

I said to Shima: "As you directly received this order from Fukumi, you
mist report it directly to Fukumi by yourself."

33. §« Heve you ever seen these Priestal
A, No, I have never directly seen them,

34, Q. These Priests were right close to the headquarters, so wouldn't it
be natural for you to see them?

A, Yes, this tent wes close to the headquarters, It was made of canvas,
The exit was parallel to the road and if one did not enter thies entrance he
could not see inside., I hed just come to Mille and it was only a few days
gince I arrived here. My gind was filled with the defense of the island and
I had no time to think of these Priests, That is the reason why I did‘nﬂt [“Ls
and see them,

ob
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35: Q« VWhem you arrived, until Fukumi left, where you 14

were ring?
:; I was living on the ship, Of eourse I went cm land in the daytime to
work,

36, Q¢ When did you move to the hesdquarters?
As I came off the ship on November 5, 1942, after breakfast,

37« Q¢ Vhen Fukumi gave orders to Shima and Shima executed these Priests,
what time do you think this was done?

A, I am firaly convined that it was before the ship left,

38, Q. What is your reason?

A, Because Shima reported to me right after the ship left, Becsuse it
|would have takem time to make this execution and return to the headquarters,
iIu-umiudthltitmdmhdmthIlﬂpllﬂ.

39« Q» When 4id the ship leave?
A, I camnot recall the exmot time, but I believe it was on November 5, 1942
about 3 o'ecloek in the afternoon,

{{Where did you make this confession?
As I made it at Ewajaledn,

4ls Qs I think there is a difference between this confession that was
produced in this court yesterday and the facts that you have just given me,
Under what eircumstances did you make that confession?
Ae It was at the end of December last year at Ewajalein, The
irnﬂdﬂnumm-lhﬂumhl ¢ and pressed me to, it,
It was writien, based on my statement made Majuro. I was investigated
at Majure right after the termination of the war, In the war I was under
the eontimuous and heavy air reids of the American planes, and for more
than a year I was struggling with starvation, My subordinates were dying
from mlmutrition and many were killed by the various air raids. With
the realisation that my men were dying frem malmutrition I had to underge
to get food for them every day. I was exerting aff

aviateors and so worried I eould not get sufficiemt sleep at night., Ny
Commanding Officer, Captain Shiga committed suicide with a nervous break-
down, Under these circumstances I was questicned concerming the case
American aviators, Then unexpectedly, I was questioned ecncerming the case
of Commander Fukumi, I was perplexed, I was confused, As this Priest

8
£

4Dy Qo Yesterday the judge advocate introduced im this ecurt your confessiom,

many hardships all
in the daily battle and the battle for food, I was very tired and exhaunsted,
Immid“nuumihr_imhdhthinl.unfth-llﬂ'illlﬁf:

e
e d




] The commission then, at 10120 a.m., took & recess until 10146 a.m., at
| whieh time it reconvened,

Present:

All the gmembers, the judge advoocate, the reporter, the accused and his £/
sounsel and the interpreters.

Tomita, Ryoji, lieutenant, Imperial Japanese Navy, the witness under
examination when the recess was taken, entered. He was warned that the cath
previcusly taken was still binding and contimed his testimomy.

| 42, Qs What is your feeling toward this now?
Ao lmwh;qrmmnu,th-m-ilnn-:l:ihuhhh-iudlh:llrm{’f;
invelved and im which I had mothing to do. I thought that I should
not shoulder a responsibility which is the responsibility of anmother and
am of the firm belief that I should not do it, As the eldest som in the
m.lummummuuﬂmmmm
sisters. Mumthi:,itmmtththiqhhulmm. By
ma-pmmxmldmmmomumtynrm.
ﬁﬂuur-hu-ﬁruhlwkmuwmunﬂh
That is my responsibility, Therefore I wish to cancel my previcus false
statement and I am confessing the truth now. I am convinced that it is the
right thing for me te do now,

“ 43. Q. Who is in your family at present?
A hqhﬂhmhqqﬂmﬁn,u-mmmmﬁm.

Ahe Q. How is your family getting along?

A, l:hth-rdidl?rmqondﬂuuthnwmtutﬂﬂdu
and brought cur five brothers and sisters up. During the war my home was
burned down twice.

45. Q. Who is looking after your family now? Where does your family get

the expenses for living?
A, wamrmllhr-mthnhnmlhmthumth,htIm
heard that ome of my brothers is working.

Abes Qe uﬂu-uutmmmmmmmuwurmm
the family?
‘-- !-'
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| enly 400 men at that time, it was impossible to have them all gathered and

O) ¢ )

47 Qs Yesterday and the day before Gilbertese natives named Iman and
Tabae came as witnesses, do you Imow them?
l' !-. I hi

48, Qs How did you come to Imow them?

As When I came to Mille these natives were still there, Jobm, I don't
know exactly how many times before the end of the war, tried to make an
escape, but he failed, The second time with a cance he escaped. So I kmow
bim very well,

49, Q. Were you listening to what these two witnesses said?
A, Yes,

50, Q« What do you think of their testimomy?
As I think that 41t was all false.

51s Qs What points do you think were false?

A, The first point is that after 7 days these patives with a certain officer

went to bury the Priests, This is the first time that I have heard of such
a thing, If the officer, the deck petty officer, did such a thing he would
have reported it to me., I heard that these natives came to this island the
month before I came, Since only one month had passed I can not believe that
these natives can speak Japanese freely with the deck petty officer. They
sald that at that time there were 2,000 men., When he said 2,000 he must
bave had a resson for saying it, If it was 2,000 men it was probably after
the garrison was organised, That is, it was after Jume, 1943, Again they
testified that there were army soldiers there. At that time there were no
army soldiers on Mille, If there were soldiers there it was probably after
the Army battalion arrived, This was in September, 1943 when the army
battalion arrived, Their memory is confused betweem the time that I came to
NMille and one year after, Your honor, the president of the commisaion, alse
has a doubt on this point, They said that I mede a speech in front of the
tent, This I absolutely did not do, Ewven if there were mot 2,000 mem, but

make a speech to them because there is no wide space in front of headquart
There wes a road and opposite the road there were the barracks, I do not
know what the natives mean by speech, but before we go to work it is ouwr

custom to assemble and then go to work, I believe they were pointing to this

They say before I arrived they new the Tomita Unit wes coming, but as Yamabe
stated yesterday when I arrived and sew him, this was the first time that
Yamabe heard of my coming to Mille, That is all,

52. Q. Witmess Tabae stated there were many offiemrs in the unit, How
many officers were there?

A, I was the only officer there and besldes myself there were ten warrant
officers.

The commission then, at 11130 a.m., took a recess until 2105 p.m., at
whieh time it reconvened,

Present:

All the members, the judge advocate, the interpreters, the sccused and
his counsel, :

e

e
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Rebert Olcher, yeoman third claas, U, 8. Navy, reporter,
14} &)

le witnesses not etherwise connechted w he trial were present,

the witness under

Temlta, Hyejl, lieutenant, Imperial Japanese Navy,
exprinatien when the recess was taken resumed his seat as a witness in his
own behall., He was warned thot the cath previeusly taken was stlll binding
and centinued his testimeny.

Cross-examined by the judge advocate:
53. 4. Then were you nroneted te the rank of lieutenant?
a, November 1, 1943.
B4« Q. Then were you premcted to the rank of lisutenant (junier grade)?

Ay, I believe it was in Hay 1942,

55. Q. That was the purpese of your garrisen or unlt geing to Kille Atell?
s In the near future they were zeing te erganize the 66th Guard Unit en
Kille and we were sent there as advance treoops to prepare for the erganizatien
of the 66th Guard Unit, As we were military persennel, we teek over the
dafense of Mille Atell,

56, Q. After the Fukumi Unit departed from Mille, just what treops were
then lecated en the Atell?

i, The Detached Unit ef the 62nd Guard Unit, Air Cerps, and Censtructien
Units,

57. Q« On Nevember 5, 1942, after the departure ef the Fulumi Unit what
troops were then present en lille?
A, The gbeve mentiened three units were left,

58. Q. Whe was the cemmanding efficer of the tresps that remained en Nille
Atel]l after the Fulumi Unit had departed?

A, The Detached Unit of the 66th Guard Unit, I was the cemmanding efficer,
the Alr Cerps had a cemmanding efficer and the Censtructien Units alse had
& cemmanding efflcer,

59 Q. What was the relatienship ef the Air Cerps, and the Censtructien
Unita te yeur unit?

A, As the duties ef them were different frem mine, it did net have a special
relatienship,

60, Q. Whe then was the senier ever-all cemmanding efficer en Mille at this
time?
A, Ne ever-all cemmanding efficer exiated then,

6l. Q. In case eof an invasion whe weuld have had the ever-all defense ef
the island at thi= time?
A, Then the mest senier efficer at that time weuld take the cemmand,

62, Q. Whe was this mest senier efficer at this time?
A, There was & lieuntenant in the Air Cerps whese name I de net remember,
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63, §«» Do you mean to say you do not recall who this senlor officer was on

Mille at this time, if he wes senlcr to youf r
A. As I have steted before, our duties were diffarenéﬁ, s0 we did not have ed
| any connection, but in caece of an invasion then all three groups had to
defend it end the senicr officer would have to take comnand,

64e Q. At the time Commender Fukumd wes on Mille who ectually wae the
senior officer present?
A, Commander Fukumi,

65, Qs What commending officer did you relieve?
A, I relieved the officer who was in charge of the defense of }llle,

|
H 66, Qo Who wee this officer?
| 4" Commender Fulumi,

| 6€7. Q. When wes the very firet time that you heerd anything esbout the
presence of the two Prieests and the natives being on Mille?

A. Two days after my errivel I mede a trip around the island in an automobile
gnd then I was told thet they were confined in the tent.

68. Q. By "two days efter my errivel", what exact date do you meen?
A, November 4, 1942,

€9, Q. During the period between November 3, which you testified es the timg
| thet you errived at Mille, and November 5, the time which you testified that
| Commander Fukumi departed, did you ever visit the headcuarters?

A, Yes, I visited it.

70. Q. Approximately how meny times would you say you visited the head-
quarters during this period?

A, I do not recall exactly how many times I visited the heacgquarters, but
two times I do recall very cleerly.

| 71, Q. During these two times, approximately how long would you say you l
{| were et the headquarters?

h A, The first time I went to the headcuerters was to pay my respects and
there we talked sbout unloading our ship and I think it was about thirty
minutes thet I stayed there. The eecond time was when I made that trip

around the island I believe it was sround ten minutes.

72. Q. TWhen you first heard ebout these Priests were you told where they

were confined?
A, Yes, As I was on the trip arocund the islend, I wes tcld where they were

confined.

73. Q. Were you told whether they were under guard or not?
" A. I have no memory.

74e Q. lNow, in your preparaticns to take over the command of the islands -
do you make any plans for the security of these two Friesis and natives? ;

A, No.




|| told you eoncerning the disposition of the two Priests,

| them, They are sples sc execute them.”

| given & oourt martial?

75« Qs Now, you bave testified that Fukumi told you that these men were
spies, If you that they were spies would you have considered their
security and as you took over the command?

The acoused objected to this questiom om the ground that it was irrel
h th’.ll“ln

The judge advocate did not reply.
The sommission ammoumeed that the objection of the accused was sustained

T6. Q. I want you to tell this commission exmetly what Commander Fukomi
told you ecneerning the dispositiom of these two Priests,
A, It is as I have testified in the morning session.

T7« Q¢ I would like for you to repeat just exactly what Commander Fukumi

A, He said, "Two Priests and several matives embarked om a large sise
canoe and made military operations in our area without permission, They
came from the Gilberts and without any permission made military operations
in our area, They falsely stated that they were drifted to Mille Ateoll and
they searched cur arrangements of forces and defemses, They were not
Americam or English, but they were of the intemtioms to give informatiom to

'?!.ﬂ; Did Commander Fukumi tell you whem these so-called spies arrived on
Mille
A, He paid that they had arrived about one momth before,

7. Q. Did he explain to you why he did not execute them prior to this time?
A, Fo, he did not explain about it,

80, Qs If a spy is caught in the act of spying on the ememy, can he be
executed

ismediately?
A, I think it wss in the Hague Convention that when a spy is ceught in the
act of spying he is to be tried before a court martial and then executed,

8l, Q. Did Commander Fukumi tell you whether or not these two mem had been
A, I 444 not hear anything about it,

82, Q. Did Commander Fukumi mention anything concerning the natives?

A, "These natives were hired as sailors and they did not Imow anything seo
look after them well®, That is what Commander Fulkumi told me about the
natives,

i!j. Q. Were they also considered spies?

Ay I do not kmow what Fukumi thought about them;, but in my own mind I
thought he 4id not think of them as sples.

|H-.ﬂ- What did you think of the matives yourself?
| n-m-lnbjuhlhm:quuﬁuummthtuhlnﬂuu@r
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‘ The judge advoeate did mot reply.

The commission amnounsed that the objection of the accused was not
sustained,

The question was repeated,
A I do not recall what I thought of them at any time,

| 85, Qo Did you at any time see these two Priesta?
| As No, I did not see theam,

86, Q. Even after you learned they were oonsidered spies, did you or any
of your subordinates under your command go to inspect them or see them?

| A, I do not know whether my subordinates went to see them or not, but I did
| mot go.

87. Q. After you assumed the command did you take any steps to see that they
did not escape?
A, What do you mean by "they™?

82, Q. Did you see that the so-called spied did not escape?
A, 4ds I asked Commander Fukumi to take them back, I did not take any steps
to have them guarded,

89, Q. Did Fukumi state that he would take them back?
'l'l I-, h. m-

| 90+ Qo Did Commander Fukumi take them back with him?
A. I was fully convineed that he did take them back to Japan, but the faet
turned out to be the eontrary,

91, Q. You have related an aceount before this commission in which you
stated to the effect that Warreant Officer Shims reported to you that he, on ;
direct orders from Commander Fukumi, executed the two Priests, Is that '
the correct acecunt that you gave this morning?

A, That is correct,

92, Q, Fow do you explain that Warrant Officer Shima who was under your
command was directed by Commander Fukumi without comsulting you?
Ay I do not know why Shima received direct orders from Fulumi,

93, Q. You have further testified that Shima reported to you that the
Priests had been killed, Did he tell you where he killed them?
A, On the west coast,

94s Q. Did he tell you what disposition had been made of their bodies?
| Aes He reported that he had buried them,

f 95: Qs Dumnwluﬁmmt-ﬁmmhﬂinnnrwtdhhﬂ {l-"(
been buried? :

A, As T ssked Fukumi to bring these Priests back and as my mind was fill

|| with the defense of the island, ] 4id mot go to the point, I was told thay s

they were buried in the spot we call the "Central Area." rF




96, Qs Who besides yourself and Warrant Officer Shima knew that these
Priests had been executed and buried?
A, I do not know,

97. Q« Did any of your troocps know thece Priests who hed been executed?
A I do not know. :

98. Q. DNow you have testified that Werrant Officer Shima informed you that
the execution had taken place the very same day that Commander Fukumi
departed, are you absolutely certain of that?

As That 1s sbsolutely correct,

99. Q« Do you recall when you were interrogeted at Esiﬂrc?
A, No, I do not, I can not recall the day.

100, Q. Do you know that you were interrogeted by American authorities at
Mejure?
A, Yes, I can recall that,

101, Q. Can you remember the approximate month end yeer thet thie took
place?
A, It was the year when the wer ended snd the month was October,

102, Q. Do you recall et any time thet you were questiened concerning these
two Priests?
A, No, I can not recall thet,

103, Q« I show you this dooument and acsk you if this ie your signsture
gigned et the end of this document?

(A document waes shown to the witness,)
A, TYes, that iz mine.

104 Q« Do you recall signing this document?
A, Yes, I recall it.

105. Q. Do you recall testifylng as follows:

"The witness, Lieutenant TOMITA, stated that the information

he had given previocusly wes in error and he will now meke corrections.

I confess thet I told e lie this morning end will take the responsibility
for the killing of the two priests",

Did you testify to that effect?
A, I do not reeall it.

106, Q. Do you further recall whether or not you were then asked this
question end answered accordingly:

"Tell ue the whobe story?" and you answered "When this Commander FUKUMI
had suggested to me thet I could kill these two priests he said it was
because of their bad behavior®,

A, I do not recall it,

I sd




| 110, §., You testified thet you recall submitting a statement at Kwajalein,

O¢ t 0

107. @« To the next question diﬂ%nu testify as follows:

"Just how did you go ebout it?" and you enswered, "On that day or the
following day, November 5th of'6th, I had ordered Warrent Officer Ken
SHIMA to carry out the execution but now he's dead",

A, Yes, I recell a part of it,

108, Q. This morning you testified that you recalled submitting a statement
when you were et Kwajalein in December 1945, Were you interrogated by any
American authorities between the time you were interrogated at Majuro and
the time you were interrogated at Kwajalein?

A, I was not interrogated et Kwajalein,

109. Q. At any time between the time you submitted the stetement at Kwajalel
end you were interrogetcd at L'Ia,jﬂrn did you come in contact with any American
authorities who were investigating war crimes?

A, I did not have any contect with them at any time,

Do you recall who wes the interpreter et the time you submitted that
statement?

111, Q. What was the nationality of the interpreter?
A. He was Japanese,

112, Q. Was he slso confined in the stockade with you?
A, Yes, he was confined in the stockade with me then,

113, Q. When the Americen telked to you and conveyed to you the matters he
wished you to write sbout wes this passed on to you through this interpreter?
A, I was not asked what to write rbout,

114, Q. What were you assked to do?
A, I do not recall exactly, but I wes given a draft written in Japenese
and was told to rewrlte it,

115, Q. Were you forced to rewrite this draft?
A, Yes,

116, Q. How were you forced to reyrite it?
A, I was told to write it and sign.

117. Q. Did you write and sign in your own heandwriting thie statement?

A, I did not want to write., But ss the circumstances were as I stated in
the morning I wrote it,

118, Q. I show you this document and ask you if you can identify 1t?

(A document was shown to the witness.)

A, Yes, it is in my handwriting.

119, Q. Did you write that entire document in your own handwriting?
A, The date is also my handwriting, but this written by Akematu is written
by him, I wrote down to this date end from there it wes written by Akamatu.

A, Yes, I do, |
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120, Q. With the exceptien ef ths statement ef Akematu that he witnessed
the writing ef this decument, is the rest ef the decument In yeur ewn
handwriting?

A. Yes, it is entirely mine,

121, Q. Did yeu sign each and every page of that decument?
A, Yes, I aid,

122, Q. Did yeu en peint number five write as fellows:
"On the same day immediately fellewing Cemmander FUKUMI'S departure
(5 Nevember 1942), I erdered W,0, SHIMA Ken (ldilled in actien) te
execute the missienaries by musketry., At that pelnt SHINA was the
leader of the lst Plateen which was attached te headquarters",

As Yes, I wrete it,

123, {. Have yeu at any time since yeu wrete either er beth ef these
statements attempted te centact American autherities te try te change the
|| acceunt that yeu wrota?

| A&c I tried te centact American sutherities,

124, Q. TVhen did yeu try this?
A.In aprreximately February ef this year I recevered my reasen and theught
eut hew te make this precedure,

125, Q. What efforts did yeu make te centact American autherities?
A, In the end ef August ef this year I tried te cerrect my false statement
te the judge advecate ef the headquarters eof Cemmander Marianas,

126, Q. Did yeu submit a statement in writing?
A, I wa= thinking ef hew te make this precedure when the charge and
| apecificatiens were presented te ms,

127, Q. Therefere, it is cerrect then until yeu teek the ptand in yeur ewn |
|| defense teday that yeu had never previeusly given the acceunt that yeu
related en this stand in yeur ewn behalf?

A, Tes, .

The cermissien then, at 3:10 p.m,, teek a recess until 3:30 p.m., at
| which time 1t recenvened,

Prasant:

All the members, the judge advecate, the reperter, the interpreters, the
accused and his ceunsel,

Ne witnesses net etherwise cennected with the trial were present,

Temita, Ryeji, lieutenant, Imperisl Japanese Navy, the witness under
examinatien when the recess was taken resumed his seat a=s a witness in his
own behalf, He was warned that the eath previeusly taken was still binding
and centinued his teatimeny,

(Creoss-examinatien centinued,)
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128, Q. Had the troops under your command gotten amy combat experience?
A, During my time as commanding officer of the Detachment Unit we had not
had any combat experience, {

129, Q. On November 5, 1942 had the troops under your command been in combaf

previously?

A, No,

130, Q. What proportion of these troops would you say were new recruits,

if any? F
A. What do you mean by "new pecruits?® 'L

J 131. Q« MNen who did not heve militery experience other then thelr basic
training.
4, About cne-third were new recruits,

132, Q. Now, with cne-third of these men recruits end s2 none of them had |
undergone combat, were you anxiocus to make & very good impression as 3
commending officer?

As I believe I was e good officer.

133. (. How old were you on November 5, 19427
| A. I was 25 yesrs old.
|

——

134. Q. Vhat would you as a 25 yerr old commending officer think the effect |
on the morale of your troops would be if irmedistely after you assume command

you could execute two sples?
A, I have no membey es to their morale, (%7

135, Q¢ If under those circumstences two sples were executed would that
tend to enhance the prestige of the commanding officer? |
A, I do not know if it would or not,

Re-examined by the sccused: |

| 136, Q. You testified on crose examinetion that you tried to contact i
American authorities, explain spgain how you tried to do this? |
4, I did not know how to contact the American euthorities. I tried to |
think of & way, but I could not do so, I thought it wae the best thing |
to consult with the lawyers. I )

137, Q. Did you ectually write a stetement in Japenese?
A, Yes, T did.

138. Q. To whom did you address this statement?
|| 4, I addressed it to the judge advocate of the Marianes Headquarters.

139, Qs Whet did you do with the statement?

A, Just & day before I signed my name to the charge I was allowed by the £
judge edvocste to meet the lmwyers, 8o I gave my stotement to them and i
asked them to give it to the authorities.

140, Q. I show you this document, is this the document that you wrote and ﬂ‘i
| signed?

(A document was shown to the witnees,) l

| A, Yes, it ies,
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141. Q. Is it in yeur ewn handwriting?
A, Yes, it is,

142, Q. Is it signed by you?
A, Yes, 1t 18,

The statement ef the accused, Lieutenant Temita, Ryeji, Imperial Japanese
Navy, in Japanese was submitted te the judge advecate and te the cemmissien,
and by the accused offered in evidence,

The judge advecate objected te the admissien of this decument in evidence
| on the ground that the document itaelf has net been translated therefore

| the contents of the decument are unknewn,

The accoused replied,

The commissien anneunced that it weuld adjourn until 9:10 a.m,, Friday,
December 13, 1946 in order that a translation of this document may be made,

The witness was duly warned.

™

The cemmission, then at 3:40 p.m., adjourned until 9:10 a.m., Friday,
December 13, 1946,




United States Facific Fleet,
Cemmander Marianas,

Guam, Marianas Islands,
Friday, December 13, 1946, '

The cemmission met at 9:10 a.m,

Present:

Rear Admiral Arthur G, Rebinsen, U, S. Navy,
Celenel Adelph L, Ramen, Army ef the United States, :
Celenel Deuglass G, Pamplin, Army ef the United States, '
Lieutenant Celenel Adelph Zuber, U, S, Marine Cerps,

Conmander Vance O, Smith, U, S, Naval Reserve, members, and
liesutenant Edward L, Field, U, S. Naval Reserve, judge advecate,
Vivian Kilner, civilian, reperter,

The accused, his ceunsel and the interpreters,

lle witnesses net etherwise cennected with the trial were presant,

The recerd ef preceedings ef the fifth day ef the trial was read and
appreved,

The judge advecate read a letter frem the attending medical autherity
te Cemmander Marianss regarding the illness of Cemmander Ramen J. Wallenbern,
Dental Cerpa, U. S. Navy, member of the cemmissien, cepy appended marked "3",

Temita, Ryeji, lieutenant, Imperial Japanese Navy, the witness under

| exanination when the ad]ournwent waa taken resmed his seat as a withess
in his own behalf. He was warned that the eath previously taken was still
binding and continued his testimeny,

(Re=exanination continued,)

Cemmander Martin E, Carlsen, U, S, laval Heserve, counsel [er the

L
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aad te the cornissicn and the English translation thereef was submitted te
L

accused, stated that the translotion of the docwrent offered in evidence at
| the cencluslen of yesterdays proceedin;s was {inished,

| The eriginal ststement of the accused, Temita, Ryeji, lieutenant,

| Imperial Japanese Navy, in Japanese was reasubnitted te the judge advecate

1

|

=

she judze advecate and te the cerminmsien and by the mccused offered in |
1~viﬁ#‘¢c.

The judge advecate objected te the cemmisslen receiving this decument
in evidence and stated as fellews:

Prier te stating the greund fer my ebjectien te this decument I weuld
like te peint eut that the accused has teatified befere this commisaslen
a2 & witnesa in his ewn behalf te the effect that he wrete this decument
prier te the receipt ef the charge and specificatiens, The English
translatien eof this decument that the accused new desirea te effer inte
evidence indicates that this decument is dated September 4, 1946, The re-
cerd ef this trial reveals that the accused has stated that he received a
cepy eof the charge and specificatiens en 29 August 1946, Furthermere, the
epening phrase eof this decument statea that the accused had already
received an indictment prier te the writing ef this decument, Such




inooneistencies and contradictions speak for themselves.

My objection to any or all of this document being received as evidence '
by this commiseion comes under the general rule of evidence that prohibite {
In court from admitting into evidence any sekf-serving declaration made by 2L
lan accused, This basic principle is laid down in Wharton's Criminal Evidence,
eleventh edition, section 505 which states as follows:

"Declarations made by a defendant in his own favor, unless part of
the res gestae, or of a confession offered by the prosecution, are not
admissible for the defense...... Hence, though the court may prove
statements made by a defendant which tend to establish his guilt, the
defendant cannot ordinarily introduce self-serving statements made by
him tending to show his innocence., The reason that self=-serving declar-
ations are excluded is that there is nothing about them to guarantee
their testimonial trustworthiness. Such declarations are excluded
because more often than not they would lead to fabrication and falsehood)
and would confuse rather than emlighten the jury. If such evidence
were competent, amyone guilty of a crime could supply himself with
evidence by making statements in his own behalf and favor which he could
introduce in the trial of the erime with which he was charged to show
innocence, Nor ie the result changed by the statutes enabling a party
Il to be called as a witness in his own behalf, That which he could prove

by his sworn statemente he is not permitted to prove by statemente which
are unsworn, JIn any view, therefore, the extrajudiclel self-serving
declarations of a party are inadmissible for him, with the exceptions
hereafter stated, as evidence to prove his case,"

This declarstion thet the accused now desires to offer into evidenoce
falls squarely within the line and spirit of the aforementiocned section of
Wharton's Criminal Evidence and therefore must be excluded by this commissiom

|
| I also wish to point out to the commission that section Naval
Courts and Boards }fas cited by counsel for the accused, in of his 247
contention that the commisslion should recelve this docmn% inte evidence,
does not apply and has no application to a set of circumstances such as those|
in this case when the accused has voluntarily taken the witness stand in his
own behalf.

I The accused replied.

; The commission was cleered, The commission was opened, All parties to
the triel entered.

| No witnesses not otherwise comnected with the trial were present,

The commission announced that the objection of the judge advocate was
not sustained and the document im question will be received in evidemoce.

The originel statement in Japanese by Tomita, Ryoji, lieutenant, Imperisl
Jepanese Navy, and the English translation thereof were co received and are
l appended marked "Exhibit 3" and "Exhibit 4" respectively.

143. @« I will ask the witnees to resd the document in Japanese.

70
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The acoused, Tomita, Ryoji, lieutenant, Imperial Japanese Navy, read the
statement in Japanese, appended marked "Exhibit 3%,

Tomita, appended marked "Exhibit 4",
Recross-examined by the judge advocates

like Qo Are you now confined inm solitary confinement?
Ay Yes,

145, Q. When were you placed in sclitary confinement?
A, September 5 of this year.

146, Q. Where were you confined prior to September 5th of this year after
you arrived on Guam?
|A I wes in the hut just in back of the hut that I am in now.

147. Qs Since you have been on Guam has there ever been a single day that
you have not seen American authorities?
A. On August 29th I recelved my charge.

The judge advocate, with the permission of the commission repeated the
question since the answer givem was not responsive.

148, Q. Hae there ever been a si&c hour of every day since you have been
on Guam that you did not see American personnel?
A. TYee, I have seen them.

149. Q. When did you come to Cuam?
Ay I believe it was in April of this year,

150, Q. Yet, you never produced that statement until after you were served
with the charge and specifications, is that right?

||{Ae When I arrived at Guam, I was eagerly awaiting another investigation. I
|thought i1t would be tomorrow or the day after tomorrow, I was walting very
|eagerly, but July came and still no re-investigation, I thought it was
better for me to write a statement and withdraw my previous false statement,
and state the truth, So about the middle of August I wrote the statement

I have pust produced.

151, §. Do you know Major Furuld?
|As I do.

|152. ¥. Do you know Captain Imoue?
A, TYesa,

153, §. Before you were put in solitary confinement do you know where they
were living at the stockade?
A, They were living in beck of the hut I am in now,

154, Q. Was that hut the same one in which you were previcusly living?
‘-' !". »

155, Q= Do you know whether or not Major Furukl or Captain Inoue ever wrote
petitions or statements and sent them to the American suthorities at the
time you were with them?

A, I do not know,

il

An interpreter read the English translation of the statement of Iieutenant

|
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156, Q. Are yeu absolutely certain of that answer?
Ay, 1 gn certaln,

157. Q. Did yeu ever knew whether Captain Ineue eor Majer Furuki ever
contacted American autherities?
A, That de yeu mean by centact?

158, Q. Did yeu knew either by vecal er written means that Majer Furuld {
or Captain Inesus were presenting patitiens te the American autherities? |
A, I sqw them wriring semething, but I did net lmew whether they were deing |¢<7 |
¥ it te contact American autherities er net,

159, Q. Vhat were they writing?
A, I did net see what they were writing se I de net knew.

160, Q. Did they tell yeu what they were writing?
A, I have net heard them tell,

|
|
i Helthar the judge advecate ner the asccused desired further te examine
| this witness,

|

| The cemmissien did not desire to examine this witness,

The witness stated that he had nething further te state,

The witness resoumed his status as accu=ed,

The defense rested,

The accused read & written astatement in Japanese in his defense, appesnded
marked "TR,

An interpreter read the English translatien ef the statement eof the
accused, appended marked "UW,

The cemmissien then, at 10:20 a.m,, teek a recess untll 10:45 a.m,, at
which time 1t reconvened,

Present:

All the members, the judge advecate, the reperter, the accused and his
counasl and thes interpretsrs,

Ne witnesses net etherwise cennected with the trial were present,

The judge sdvecate requested a recess until 2:00 p.,m,, in erder te
obtain a witness in rebuttal,

The commissien anneunced that the requeat ef the judge advecate was granted,

The cemmissien then, at 10147 a.,m., teek a recess until 2:00 p.m., at
which time it recenvened,

Present:

' All the members, the judge advecate, the interpreters, the accused and
his ceunsel,
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Robert Oldham, yeoman third class, U, S, Navy, reporter.

No witnesses not otherwise comnected with the trial were present.
The rebuttal begani

A witness for the prosecution entered and was duly sworn.
Examined by the judge advocate:

|de Q. BState your name and rank.
|As Furuki, Hidesaku, major, Imperial Japanese Army.
|

2. Qs If you recognize the accused in this case will you please point him
out and name him?
A, Yes, I do, Ilieutenant Tomita,

3. Q. Major, where did you first get to know lLieutenant Tomita?
i|As came to know him first in November of last year at the stockade at
|| Ewajglein,

4o Q. When did you come to Guam?
A, DBeginning of April of this year.

5¢ Q. Where were you first confined when you came to CGuam?
|As I was confined at the Japanese prisoner of war stockade.

=

6. Q. Were you lving at this time by yourself?
A. 1 was living with about twenty men,

7. Q« Major, how long did you contime to live with this group?
A, About seven months,

8. Q. Among this group of twenty men was the accused Iieutenant Tomita
included?

A, TYes.

9. Q. During the seven months,approximately seven months, that you lived
with this group of persons did you submit any petitions to the Ameriecan
authorities?

A, Yes,

10, Q. Can you remember aprroximetely how many petitions you submitted

for this time?

A, About five,

11, Q. Can you give the approximate dates that you submitted those petitio
" The dates and the mumber which I submitted are just a rough estimate,

12, Q. Major, were any of these petitions brought back to you at 2 later

date, if so, were you allowed to revise them?
A, Yes. Once.

Q. During these seven months that you lived with this group of persons
you have an opportunity to submit a petition or stetement at any time

you got ready?
A, Yes, I was sble to submit them when I was ready.

i3

A, One on April 9th, one on June 10th, two in September and one in October,




14, Qs Were writing materials available to you to submit these petitions at
|| any time you desired?
|| A« I had these writing materials by myself,

15, Q. Was the same opportunity to submit a petition available to all
persons in this group with whom you were living?

The accused objected to this question on the ground that the question
was asking for an opinion of the witness.

The judge advocate replied.

' The commission announced that the objection of the mccused was not
| sustained.

‘ The question was repeated.

|
:| A. When they desired to submit & statement or petition they would have a
| chance,

The accused did not desire to crose examine this witness.
| The judge advocate did not desire to further examine this witnesa.
The commiseion did not desire to examine this witness.

|

The witness said that he had nothing further to state.
The witness was duly warned and withdrew,

|

A witness for the prosecution entered and was duly sworn.
| Examined by the jydge advocate:

| 1« Q. State your name and rank,
A. Inoue, Fumio, captain, Imperiasl Japeaneee Army.

2. Q. If you recognize the accused in this case will you please point him
| out and name him?
A, Tomita, Ryoji, lieutenant, Imperial Japanese Havy.

3, Q. When did you first get to know ldeutenant Tomita?
4, From November 1945 I came to know him,

| 4« Q. Where were you when you came to know Hm?
A. At Ewajalein,

5 Q. When did you come to Guam?
A. I recall having come to Guam in the beginning of April of this year.

6. Q. At that time where were you confined?
A, At firet I wes confined at the Japanese prisonsr of war stockade with
the prisoners of war who had come from Rota.

7. Q. Did you live with anyone at this time?
A, The officers who had come from Xwajelein were living with us there.
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8., Q. How long did you continue to live with thie group of persons?
A, I recall having lived with them about a month and a half, I do not
remember exactly.

9. Q. After this month and a half where did you live?
A, We were moved to the corner of the prisoner's stockade.

10, Q. How long did you contimme to live in this place?
A, We lived there until the second of November,

111, Q« Of what year?
|Ay This year.

12, Q. During that time did the accused, lieutenant Tomita, live with you?
A. Until Iieutenant Tomita was confined, that was the last of August, we

lived together.

13. Q¢ During this time which you lived with Tomita did you have any
occasions to submit statements or petitions to Americen authoritiea?

A, If one had an intention to write these documents there was plenty of
time to do so.

1i. Qe Did you yourself submit any petitions or statements?
A. TYes, T did,

15, Q« Were writing fecilities eveileble for you and ell the other persons
in this group to write and make petitions if you cared to do so?
A, If we asked for them they were available,
The accused did not deeire to croses examine this witness.
The judge advocate did not desire further to examine this witness.
The commission did not desire to examine this witneess.
The witness said that he had nothing further to state,
The witness was duly warned and withdrew,
The rebuttal ended.
The mccused did not desire to offer any evidence in surrebuttal.
The judge advocate desired to make no opening argument,

Mr, Akimoto, Yuichiro, a counsel for the accused read a written argument
in Japanese, original appended marked "V¥,

The commission then, at 3145 p.m., took a recess until 4:05 p.m., at
which time it reconvened.

Present:

A1l the members, the judge advocate, the reporter, the interpreters, the
accused and his counsel,

No witnesses not otherwise comnected with the trial were present.

The commiseion then, at 4105 p.m., adjourned until 9116 a.m., Saturday,
December 14, 1946,

(5




United States Pecific Fleet,
Commander Marianas,

Cuam, Marianss Islands.
Saturday, December 14, 1946.

The commission met at 9:16 a.m.
Fresent:

Rear Admiral Arthur G. Robinson, U. 8. Navy,

Colonel Adolph L, Ramon, Army of the United States,

Colonel Douglass G, Pamplin, Army of the United States,
lieutenant Colonel Adolph Zuber, U, S. Marine Corpe,

Commender Vance O, Smith, U, 8., Naval Reserve, members, and
Ideutenant Edward L, Field, U, 5. Naval Reserve, judge advocate.
Vivian Kilner, civilian, reporter.

The mccused, his counsel and the interpreters.

No witnesses not otherwise connected with the trial were present.

The record of proceedings of the sixth day of the trial was read and
approved.

The judge advocate read a letter from the at.tﬁfding medical authority

to Conmander Marianas regarding the illness of Commander Ramon J, Wallenborn
Dental Corps, U, S. Navy, member of the commission, copy appended marked "WW,

An interpreter read a translation of the argument of Mr. Akimoto,
in English, copy appended marked "XV,

The commission then, at 9155 a.m., took a recess until 10:10 a.m.,
at which time it reconvened,

Present:

A1l the members, the judge advocate, the interpreters, the acoused
end his counsel.

Robert Oldham, yeoman third class, U, S. Navy, reporter,
No witnesses not otherwise connected with the trial were present.

Mr, Susuki, Saizo, counsel for the accused, read a written argument
in Japanese, original appended marked "I®,

An interpreter read a translation of the argument of Mr. Susuki, in
English, copy appended marked "Z",

Commander Martin E, Carlson, U, 8, Navel Rncrrt‘ counsel for the
accused, read a written argument appended marked "AAW,

The accused waived the right to have the argument of Commander Carlson
read in Japanese in open court,

The commission then, at 11:10 a.m., adjourned until 9:10 a.m.,
Monday, December 16, 1946,
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EIGHTH DAY
United States Pacific Fleet,
Commander Marianas,
Guam, Marlianas Islands,
Monday, December 16, 1946,
The commission met &t 9110 a.m,

Fresent:

Reer Admiral Arthur G, Hobinson, U, 8, Navy,

Colonel Adeolph L, Reamon, Army of the United States,

Colonel Douglass G. Pemplin, Army of the United States,
Iieutenant Colonel Adelph Zuber, U, S, Marine Corps,

' Commander Vance O, Smith, U, 8, Navel Reserve, members, and

| Iieutenant Edward L, Field, U, 8, Navel Reserve, judge advocate,
Vivian Kilner, civilian, reporter.

The accused and his counsel and the interpreters.

Ho witnesses not otherwlse comnected with the trial were present,

The record of proceedings of the seventh day of the triel was read and

approved, |
[ The judge advocate read & letter from the attending medi officer to

Commander Marianas concerning the illness of a member of the ssion, e 7

Commander Ramon J, Wellenborm, Dental Corps, U, 8. Navy, copy appended

marked “EBY,

The judge advocate read a written closing argument, appended marked
mCee,

The accused waived the right to have the argument of the judge advocate |
read in Jepaneese in open court,

|
The trial was finished,

The commiseion wae clercred,
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The judge advocate wae recalled and directed to record the following I
findinge: |

The first specification of the charge not proved.
: The second specification of the charge not proved,
‘ I And that the accused, Tomita, Ryoji, lieutenant, Imperial Japanese Navy,

{|is of the charge not gullty; and the commiseion does therefore acquit the
‘ seld Tomlta, Ryoji, lieutenant, Imperial Japanese Navy of the charge.
I

mBIHEﬂH

| Admiral, EZoaidant.
|3 ‘ﬁﬁ.ﬁ |

“ Colonel, Army of the Un:l.tad States, Member

| .
:| gﬁi’“-eﬁ-'
ii mr.m G. PAMPLIN, |
Colonel, Army of the United States, Member,

Ve
LPH

z.j?mt Colonel, U. S, Marine Corps, Member,

||
“ VANCE 0. SMITH,
I‘

{k-u-ndur, U, 8. Naval Reserye|, Member,

mnn 12... FIELD,
ILieutenant, U, 8, Naval Reserve, Judge Advocate.
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The commission was opened, All parties to the trial entered,

No witnesses not otherwise connected with the trial were present.
Robert Oldham, yeoman third class, U. 5. Navy, reporter.

The commission announced its findings,

The commission,having no more cases before it, adjourned at 3:40 p.n.,
to await the action of the convening euthority.

INSON,
Rear Admiral, 8, Navy, gident.

6Ll £ 7.

EDWARD L, FIELD
ldeutenant, U, 8, Naval Resefve, Judge Advocate,
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103rd U, S, Naval Hespital
Guam, Mariamas Islamds.
December 9, 1946,

Frem: Iieutenant (jg) M.V. MoClew (MC), USNR.
Te : Commander Mariamas,
Via ¢ Rear Admiral Arthur G, Rebimsen, U, 3, Navy,

Fresidemt, Military Cemmissien, Guam,
Marianas Islands,

Subject: Slickness of member of military cesmissien,
Reference: (a) Naval Ceurts and Beards, mectiem 377.
1. In accerdance with referemce (a), I have te repert that em

December 9, 1946, I feund Cemmander Ramem J, Wallemberm, Dental Cerps, U, 3,
Navy, sick and unfit fer duty.

M.V, McClew,
Lt. (je), (m), USHR.
Ward Msdical Officer.
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OFENTYG STATEI ENT FCR THME FROSECUTION
DEJJVERED BY IJEUTEVAIT EDFARD I, FYE'D, U, S, IAV'L RESTRVE

If it plerse the cormiissicn, I desire br ry of this cnening strterrnt to give .
the cormission ¢ brief srmonsis of the evidence vhich T shell present in order thet -
the rembere of the cordesion rigcht better follor the seovence of events £s reveeled
throvgh the testimeny of the iitneescs, VYothing thet I 8'nl) nor ecy is evidence
ner e 1t dn eny - r7 to be conetrucd es cvidence by this ecormission,

The rertinent frote of the c-ee rt brr rre eleer rnd simmle, The prosecution's
crpe vl eernsict of the testimeny of tro Gilbertese netives rnd the confession of
the recusod,

by witnesecs ©il) reveel thret on or chout 21 jugust 1042, r group of fourteen
Gilbertoce n-tives ~ccomvnied hr tro Crtholic nricsts, nrnely—Feiher Louis Dursnd,
® Froach netionsl, snd Fothor Ieo Merquis, o Eise artionrl, sct seil I mm-omen
crnoe to trovel frov «brieng Atoll to Fercki Ato?] in the Gildbort Islende, This is
r vorige of rvwroxdprtely 20 mdles, bot is not considered ¢ grert font by nrtdves
of thrt loerlity rrd our *-itnesscs hnd mrde this erre jJourncy seversl tines provionse=
lys +ftor locving fb-isng "tol) this group, ccneisting of fourtcon CGCilbertese
n-tives, tro of rhom i)l ~-merr bafore yrv 8 '-itnosses for tho proscoution, and
the tre “ricoais cacouvntored -dverso oather cnd wore blam from their proseribed
COUTBC,

This little group driftocd helpleesly for aight doys bofore being overtelon by
¢ Jrrrnese vershin, Thelr mergor sumlics of food rnd ''rter rere exhrusted by this
tine ond they v-licotly sought in vein cdd froe the Jorpencec wershin, nor trould
the Jemrnorc *wrrehir inforr them re to ti:cir loection or teke thom to safety, but
they were forecd to cortimie drifting ot the merey of the oron sor,

Scre oloven doye lrter, on 15 Scptembor 1942, this.little bend of heploss
norgone Tore vrehed eehere on Mlle Atoll., At tho time of thelir rrrivel on Fille
thoy did not oo vhere thoy viere e they hed boon entircly lest rithout ony know=
ledse of their neplitlen or the dircetion in vhieh thoy hrd drifted, The first dry
the group vere on ¥ille they uwere cided by notives of Mille ‘toll, end the folloving
der the ertire group wre cprrohended rnd plrecd in custody b the Jrnencee cuthorite
iece,

The toro ~"itnecsece 111l relrte hor: the nntives frorm the Gilborte vero cllovved to
verk, vhilc the pricets verc contimuously confired by the J-prncse within o smcll
tent norr the hordquertors of the Jeprncso gorrison ot Eille, Both the Gilberteso
nrtives rnd the nricets continuod to slecop togethor during the tirme of their conf'-
inerent,

The prosceuticn's firet “itncses will rolrte hor he vitnoescd, onc morning on or
rbout 5 November 1942, theo crrivrl of sore five or six Jepencsc scldicrs, under the
cormend of rn officcr, in front of the tent in vhieh the two pricsts vere living,

Ho 1111 tecetify th-t this group of Jnnoneso soldicrs veore rrrmed vvith riflcs ~nd {
fixod Beroncts rnd thrt tvo of the soldicrs ecrricd blindfolds, This vwitners did ’
net eee tho evente th't folloed rs8 he rs forecd to dencrt for hie vvork by the
J-prncec, but upen his rcturn to the tent for his noon merl, rs wre the custom 16
do, the tvo rricets bhrd dis 'me-rod ~nd thoy ncver rgein vere scen by the vitnass. 1
4 fclle: Gilbortosc n-tive of thc -itnose ~ho 78 in the tont rt tho tine of the
exrivel of the groun of J-noneeo inferrcd the =itncss thrt the soldicrs h-g tekon 'l
~ny the tro pricets, This ritncee 1411 furthcr tcstify th-t the rccuscd, ldcutonent |
Tordt~, 1~8 tho corxrnding cfficer of tho Jrocnose grrrison on Mlle Lt-al{ et the

ino of the discomo-rence of thu tro prduets rnd he 1)1 rlso teatify thrt the

scldicrs -hon he 8% 41 frort of tho tont rerc porsonncl under the overnll eomrnnd

of the roouell, |
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Our scccd witnees 11l rel~te the scne reeount ~bout tho sor voyege rend thelr
prescnec won Mil'e ftell, He 1411 further relrtec thrt ~bout soven deye rftor the
rricete hrd dienmmenrred he =8 e~1lcd unon by Joprnesc scldicrs, vhe vere mombors
of tho unit undcr the eorrrnd of the recuscd, to ceecormany them to the boroh rnd
there he ' -8 instruetcd tc bury tro bodice *hom he immedientoly reccgnizcd rs the
bodice of Frthor Durrnd ~»d Frthor Merquis, This -rdtncss will furthor relnte thrt
ho obscrvoed 1-rgo holce in the choste of orch of tho bodics in the vielinity of the
Forrt ~nd th-t the bodice rt thie tinc vore in r evollen rnd puffod up st~te,

The confossicn of tho reovecd 471 thon bHo introduced to Jink the rcouscd 'rith
the erino, In the confcesion the rcouscd st~tcs th~t ho ordored the exccution of
the tic pricets re suggestod to hinm by bls prodoccesor, Cournder Fulurd, due to
the rlloged "brd bohrvicr® of tho nricste,

This -thon gontlcron, is ~ brioef rosuc of the frete vhieh the rrosceutien shell
nrovo to the full ~nd eormleto srtief-ction of this comdsesicn,

o) A A

EDV.RD 1, FICLD,
Licutencnt, USIHR

"L 2*




103rd U, S. Naval Hospital
Guam, Marienas Islands.
December 10, 1946.

Fromt Lieutenant (jg) M.V. McClow (MC), USNR, 1
To 1@ Commander Marianas, l
Via 3 Rear Admiral Arthur G. Robinson, U, S. Navy, |

President, Military Commission, Guam,
' Marianas Islands,

I Subject: Sickness of member of military commission,

| References: (a) Navel Courts and Boards, section 377.

i

| 1. In accordance with reference (a), I have to report that on

” December 10, 1946, I found Commender Ramon J, Wellemborn, Dental Corps, U. S.
Navy, sick and unrit for duty.

i M.V. McClow,
| Lt. (jg), (MC), USKR,
I Ward Medicel Officer.
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103rd U, 8. Naval ﬂllﬂm
Cuam, Marianas Islands,
December 11. 1“-61-

Lisutenant (jg) M.V, MoClew (MC), USHR,
Commander Marismas,

Rear Adwiral Arthur G, Rebimsem, U, S, Navy,
Presideat, Military Cesmissien, Cuam,

; ' Marianas Islands,
~1 -. Subject: Sickness ef member of military cesmissien, A
| Reference: () Naval Ceurts amd Beards, sectiem 377, f ¥
;f In sccerdance with referemce (a), I have te repert that ﬂn 1

s
| December 11, 1946, I feund Cemmander Ramen J, Wallenberam, Dental Cerps, U.
| Navy, sick ul u.lﬂt for duty,

' N.V. McClew,
: Lt. (jg), (MC), USHR.
s Ward Medical Officer.
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103rd U, S, NHaval Hespital,
Guam, Mariemas Islamds,
December 12, 1946,

Frem: Iieutemant (jg) M.V. McClew (MC), USNR.
Te 1 Commander Mariamas,
Via s Esar Admiral Arthur G, Rebimsen, U. 5. Navy,

President, Military Cemmissien, Guam,
Mariames Islamds,

Subject: Sickmess of member of military cemmissien,
Refersnce: (a) Naval Ceurts and Beards, sectiem 377.
: In accerdance with reference (a), I have te repert that em

December 12, 1946, I feund Cemmander Ramen J, Wallenberm, Demtal Cerps, U.S.
Navy, sick and unfit fer duty.

M.V. McClew,
Lt. (jg), (uc), USHR.
Ward Kedlcal Officer,

\71FL1ED.TO BE A TRUE

i




Cuam, Marianss Islands,
December 13, 1946.

From: Iieutenant (jg) M.V. McClow (MC), USKR,
To 1 Commander Marianas,
Via 2 Rear Admiral Arthur G. Robinson, U. 8. Havy,

President, Military Commission, Guam,
Marisnas Islands.

Subject: Sickness of member of military commission,
Reference: (a) Navel Courts and Boards, section 377.
1. In accordance with reference (a), I have to report that on

December 13, 1946, I fund Commander Ramon J, Wallenborn, Dental Corps, U.S.
Navy, sick and unfit for duty,

M.V, MeClow,

It. (jg), (MC), USHR,
Ward Mediecal Officer.
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STATEMENT OF TOMITA RYOJI,

p I entered the Navy in April 1935. In May 1940 I was appointed
L4 | Ensign, IJN, I arrived st Mili Aitoll on November 3, 1942 when I was 25
[ years old,

ot After the termination of the war I was questicned at Majuro as a witness
B by an American officer concerning the case of the execution of American

: aviators, Then unexpectedly I was questioned about the priest case which |
was connected with Commander FUKUMI®, ‘

Three years had already elapsed since the case occurred. Moreover
I was tired and exhausted because of the ceaseless heavy air-raids by the | =
American plenes and by the shortage of food. I had exerted all my efforts |
in daily battle and in aleviating the food problem which had caused us much| =
suffering, Furthermore, I was so worried over the fate of my commander g
and my colleagues involved in the execution of American aviators that I
could not get sufficient sleep,

My feelings were in such a state of confusion, that when I was questionsd

about the present case I was confused, This case ocourred because the
Commanding Officer of Mili Atoll, Commander FUKIMI gave orders to my i
subordinate, Warrant Officer SHIMA, Therefore, I firmly stated before the

American officer that this act was done by Commander FUKUMI and that I had
no eonnection with it whatscever,

ar o il

EImEn e £ S - O

SHIMA was one of my most beloved subordinates, Anyhow, it was SHIMA
who received orders and actually did the execution, As a deck officer he
worked very well and as a man he was of most respectable character, But
he died an honorabls death during the severe American air raid,

I truely loved SHIMA., For a man who died an honoreble death I could
not bear his name being disgraced as a criminal even though he had commit
g crime., "We lost the war anyway, I don't care what happens,® I thought,
and I was desperate, I was of the opinion that it would be love and f A
ship toward my s inate so I falsely replied that I received orders fromj:
! FUEUMI and pas to SHINA,

% On coming to Ewajelein, I still was in a state of confusion, It was 45
: at this time that I heard my colleagues, involved in the aviator case, wer fi
tried and found guilty, I was filled with pity for the defeated when I |
thought of the fate of my colleagues who had put their lives at stake for |




However, as the days went on and as I receoverd my reason, I came to
believe that I should not take the responsibility for the crime which was
committed by Commander FUKUMI and Warrant Officer SHIMA and with which I
had no connection, I came to understand that it had been a mistake to make
a false statement and that it waes right to retract the statement, That is
the reason why I retract here the stqtement which was quite contradictory
to the fact,

I loat my father when I was seventeen, Since we were poor, my mother
tock great pains in bringing up us five brethers and sisters. Both of my
two younger brothers were called during the war and my house was burned
twice by the air raids of the U.S. bombers. I really don't know what
apology to make to my dearest mother because I was accused in spite of
my innocence, as a war criminal on account of my useless sympathy and broke
her heart.

I, who served my fatherland as an honorable navy man to the best of
my ability do hereby confess the truth with good faith before this military
commission which honors righteousness and philanthropy.

I believe that God will have mercy upon upright people,

December 10, 1946,

TOMITA, Ryoji.
Iieutenant, IJN.

I certify the above to be a true and complete translation to the

best of my abllity.
Lusdtsch Tumasgons
CKE F.,

Iieutenant (jg), U.S.N.R.
Interpreter.




' * S A ' . S o ¥ /s X
,_b - ¥ 1 i Ve .I » b -
E _;UE‘O Qe ( )i

- @Fm 0
o L wh e ks
sl wwn ¥ «m\-ﬁ

CA\E ST , f-

r- m'\\\\ﬁ*ﬂ s A N %El@(ﬂ‘\’ e\
S a(,.:ig L X< ggﬁ-a-‘(f'—_..wg
“f‘*ar‘gr%&— f'-:-c:‘ #«Wﬁé }é;,ﬂ.w—.&)@.\wg
V¥ X @ 24 e o 2 s R
SO 2 | 0 ﬁégﬁjh*\\(rﬁ'&\ﬁ%mbhﬁmr’(
\\“T—"“T -3 WX g{:&*‘:"z‘}ql&\f § A _,% L}K #\L\ﬁ%ﬂu
= 2 4@*;~K+{:Mmhi‘-ﬁ‘{vh i
.-ﬁ-’ﬂwar?rr;\\r_&ﬂﬁ h“\nkq(h&* ,ﬁ, -—-3""
I\\"u.--n\nf“‘*.uwﬁ g E g‘\*“@_‘w Py 0_ :
dn(_‘.kq*;ﬁc m—».ﬁ'&f" ,..gh-_.,,:g- ﬂf34@<&w}wJW N’
""i R 3 AR Mo € AV B ‘-‘E”"’Fﬂ"*f“"“iiﬁ‘-
o ﬁahu?hﬂ?r?\ --

Fil

)‘"h-h

-

L AV W2 e X2 5 B 4R
.JQ:%“* AR v 2D e SO L e e

AR RSN S Y B i Lm0 e ni S S, 'L)mf

BRas 2 oy K"ﬁﬂ A~ - \““{h’g@*‘“‘—*&ﬁh :‘f"

l’ ‘#h-@tv( N2 vs 2 -g-?w?\éq\.n i Mt &*ﬁ “ P2 (24 "

; m‘“ PR \’E‘“ﬁ-‘?\,ﬁﬂ@\-ﬂ &.{.-&-— ?( ‘55 E‘J‘ (& _.""

.}l

5 0




= —

b ,
L
¢

Ir‘.-_- ' . 2 - . - it i ,L :
" -:.u,.‘-l A o . o "-.
& ()0 e e
o AR ’ i ek R T
R 1 * e
14

'\\"\-\-\Q}w wmr\s%"‘?h- Nt ® t)%'-}\g@-\
w A 8 »r-"-mra-v«tvm YRS ..1.1-..3" S\

DA ﬁ)w di’"\ t‘g e t%:_h" Jﬁ
wbh T O S e - S Al o At o s
2w 4"\\"\ ﬁﬂﬁl‘{{ S RN At 'Y\-\"N(W\'r‘ 3
S pon !\e_\ak#ﬁ- " |
O¥e (6 & % | W > thﬁhﬁﬁﬁ
e R s > @R e 8 a2 Ko IS B
Wgrﬁ Ko o ¥ (S *4~m-n~ Sl
‘-"‘u--nw‘\-éw{“.ua*mrﬂ .
F - e Q a2 s WD A Y ~a§<€ﬁ
I i O N R e Ny B N Sl *
B B O > AT 3w\ AW wa-‘h?-“i"?*‘ §
.Mawu S Ko Ve (B R p g 0T \‘S‘
B Bt ad-as)e W T >R »'Q.M@Qh-!p%u & v e\\p
t%\% B T .,_:'.
Ay @leflgs TR, B *4E "
| KO e S0 i .&a@fg\ﬂ-*nm.\mmwl?\\
DS | 22 e W N N e e e S AR r b 2
by i L T A0 (F e 8) Ok 08 1o WL ¢ W IR
ir-.w[ A MW (=2 nt AW hxmu_ N~ 5
‘ D W2 DB 2 Car xR 2 ﬁ""‘“ﬁ\\"ﬂ"w(\f

‘-"-}--&m (& o~ Do ¢ s ol HF a3V 3
W =2 AT o

L .:."

' : f-f-
o s >




: - . " . i _-.. -
: hs ;",-.r'.- . . : . i ; ._:. 'r_..
...._..' Iﬂf..__. b p } . ...-.|. I :_‘_" ¥ 1
_, .-1 oo ‘-{-‘;' L i i ) 4 - e g B } :.i -
S e RN S
"o ¥ R ] ! 1

o j:'

Pﬁ *k!#ﬂ.;{_g&i-ﬁrrrsrx -xi‘:{rw:grt 4
R [ R O T "
'-ﬁf.\ R S S e R i .
w -‘"f‘“-‘ S SN N - ' _f
fo2e 3 R W X CHIDY o pt S "‘"""‘-
~ ""’* == &F‘ T ﬁh %}”“T‘( TR e s ;5j"f.'-"'
v AVE R R x&@é&* s Z -
R TYRIRE T  S Seve
__ ,tx,igx.&\(‘“ 33 & %Jd i“*-ﬂ*'lm*hg "F:-i('r"‘“ Do -r"-.
- \-’& S O g p2 a2 0 W) r{(,,;.-—.hr__-..ﬁv ¥
= '
L XEE e R R & e |
= N o) ' _Q-:\;_g,(\“gi.\x
I A AT A\ A R A o L e o | S
-\ﬁéeﬁm_‘sﬁ: A tﬁv«\hr&“a{é '3”"" ~-
o CEEL NN & A > o *Wk’hh\?‘\ :
SR .
st s S b R “\*lryw-\-m of o AN vf;-
D i . R @u“h Mot (@ M- e
f‘gv&sﬁbmﬂw?nﬁm%&h o
C R gFae R e e d (F
4 HL\Q‘ > -) /7 W 5#“\%‘&\" L&‘“{ .rq""“* e |
'_k'?-r e i S N G e N

"V -3t :
ey N 0 Sy (BN )
L - e i




- #;-:’f.

,HM.\ uﬁ‘ S M gi,qa.. .;.;u,-.\ éﬂhM _4_:
-{@*ﬁg y \QJ N3% Hl E“‘“‘Lﬁ‘bi '
(5o oo 0 N e 30D SR 1S e «-wwh
mh\w*&-w <.-Mak-=4“‘ N2 mm—«:»
;.;.*—,-;:._ E(—',}g A -&E\ﬂ}@{-ﬂ M##‘Hﬂi‘
ig-. At 4 “éhmwm R ﬁ\,;. :-E-Ln‘

Q-wh Jﬁﬁqaﬁ!ﬁ e St S (& ® .u-.,.
SIS 2 ﬁ M 1S B - X a ‘?‘l" S\
e FEEE EES TP CCT A g
T S SRR e ol @\éﬂj" NS -3}
S =R 48 8 @ K%M o I ﬁm.p‘b
2w L B v WS ¥ v
"*\ A PR B NE ('bhrﬂ X -r"'
Mo =y £ R ales) 28 53 WS ateer WA
D :-'8. —% Tole SR AN Poed g ¥ wtxh.rxa-.-e .
-A\ﬂ NS L *r ‘x""';m ﬁ‘ " \\_"3 e N ml—‘
MR oz & <~ ﬁﬁ‘“‘“w%’-ﬂw? o %
S N waf T ot @tk ¢ s é-%ﬁh*‘“‘*'
S &4* Mz s R 3R R Fyens 86« 2 (Ghak e

~ s s ok cgee B *P#Hn-‘ fag
™ '{\' :
*@Lﬁer«»w 22 ¥R s;&wdrw

SR P o oSk wr> o .'ht-. ;E
¥ .' +' 3 .-_,-".;"_'. ’

-

- i S
o A 1

J_. b -
N N

..':: :
‘*a

o £ M = Wy ;
o e e P




- - — - " —
N " ‘.-' [
ot el ’ . L
. B () | B
& } (—J 0 e
N [ . ¢ . 1
. -
i

‘( TANA® ¢ P, @ New =

e 0 AR s A a2 (S
& M- gl %ﬁﬂm Mﬁs—ﬁ&“
J..hmi\-"“;*'{\

R - @&gwmhﬁﬁ>@?x—lx\’\#_
S 00 ST s I g o~ R
,95;» 2w MRSl aw. ¥ R T P hp

o 2 i _in,,...‘f':-‘,_;-kg}_ ~

"".r_ p “"\

" i W e ¢ A A2 9 D 5\%4 g sAE « 2
;\ ’-_Ezg_u s St g st ge,hpﬁvw E‘:("\‘ﬁé
i o £ A IR T 2 el
Z&-«g o R e {2 et \TY I (@ A4
AN S e’ A S N N
4(:::- ?‘5‘-‘-‘* BVK““& ’ﬁ’z PL=G 0 AN "_
=3 L v awe @Y (o \uw_\mg
:'.“‘\31—'\%’;) s~ Ao (=3 o8 ~ 2 AR ?_4,3(?’&’
i;"‘“"“ Fi?rf-*it-—_.@i“ﬁ“& e O R -@%—ﬁ—hﬂ\\a—

RIS Y 0 X 2O

e -
:L \
R -

\é -‘I‘S’r W e o
SHRE R i) BT D g
-ﬂ RS I NF L - ﬂ*)tﬁf'm“l#h

'.' \-‘-1‘\_1 - 2 mﬁ-':-.tnp-r-c T AS N A Y 21N
R W =5." _.;,*-

g
e 4




fa =

o e < o funisr
. x 4 ¥ Al

fer (-‘ (" ; e

gt : ) L

.Itﬂ.-* X
L

fan
i

- =g

SAAS 4 P8 W 2K T ¥ N\Lﬁ‘x S
~.~.: S & m\q\l% R e o S L S ST ,{J.:'_
Jrn-* B33 S e e |
1\9)@ 5l D> B A A n\f':,\.;y
~ ¢ mxmﬁf&afr%ﬁm h‘}h a3l S okl
#j POt Y ol 5 o ooas M- A8
e B R e i P B o ) “ﬁ-“%?"ﬁ
3&’(‘5 AR ..'N. 02 R A pe Y
R o e S e W“‘“?““""‘“-

f = - AR mﬁgi_‘ & . hg‘@ SRS r.‘(‘---r«.;

M,&gﬁb’h -Ne = .&ﬁ R S _m}&tf‘ L pde

“ ...hml < 2 ,L!‘ #‘\*l(%g}\“ *ﬁ‘fp@ﬂ*’ r:‘\"*-l'\""\j
;gcs-a e SSme 3\-\“"“*"-9"‘\ T3
'.--“-h:’ D Mg -3 &P AR G R h?@z\b(--
e IR TN 2% | B YN el oR > s TR yRE

t‘“-w...> NN SR e R 8 »-&‘-}@rya*a&

L SM S N DS SeF 2 AT e A NS p R

s -
t""‘- - 8

T 20l o) n o ) gl S gy 4wl i
ghb M’*I,;(\T N Sy S S W S .

u;._“ - L\;{n"“x" —hﬂgmitébr‘&
= X Q' et s o 1 < 5"’**“

W bt

-"!'..!i .. ;




" Wn&S RS Sl gwxwﬂjmbka;n’m

N LV XX‘\*P‘:’ ¥ < +:--—--_;‘r-i‘-"“§>-h
g e e KR : S e (3 SRt
}"“"“m“““ "J""‘" wN £ wr- T
g WQ P 2w i QY -

#*{“Q‘-\i&m S N‘i“ﬁs 2 A e
e -«-.& R X *‘“-g—%bﬁé-wr ,.:‘:L‘-

Q== ¢

‘IJ%‘ o /6 E‘R\“"Si% “255’9& At A 37‘

XL W@ R A (2 t\‘-"g;.:f,
e 5 8. 939 & &9 a2 ‘.—-
“"“‘“““*‘“ﬁ"‘“&*““‘"**‘\“b W/ ~ B4
h%ha* NP AR s 3
M\,-J E&,_% ;.'.-tn.f..__;txx “_Z § L2 N___‘__ﬁ“ ,*__\E_.
AN e
Eng > e d—2) T A o . Q& Paom
5*\%‘;\% S0 o ~ e s RS o wl
,ﬁéh ESw W3: \RECS S M-;:,
LA RO AR BT R R el o a3

xﬁ‘iilmﬁt—’ "*‘%"‘?ﬁ“’fiﬁﬂf‘-‘-
‘54\ -IP-J;‘-5 < mﬁqﬁ -’lr-xg\-:\ P B 4 xﬁ_’j £~
“‘"\\&! B 2 \n W W@'«&‘i i a,;.%-w A @!‘rma«x

> A |
l {5".:3'", ‘ J o 2 . — 4 el

-

'as
fi‘-‘*

.
;.




x_‘_‘ﬂ-"xh““‘,n S8~ h&\é-\% %
*‘\*’;A \rL‘-'\m ﬁ:’-s-’ ":ZZ““"F"“

*} S P T 1@.;,,_!\ ?F\\\-'s\@;; § oL 4 "

iﬁ@ ~ = fx R \y > P

rm&—gﬁbwuﬁ ,i_‘-;[g 2

%‘-&“J\ A3 P2 I~ PO

N-‘” SERE v W WPJM—M@—W

ll""*- ﬂ'--..i\)

(Mt A Ll ,.,l‘l"_

4
A L1 A " _.L » 4 4 . M

L D 2~ .p,..{x_.s-xt\.- y/ 5

Ao B - w3~ I F f#‘f'-’k*f‘o(
) el @ AN Y < ;.a—-hh-h\}-hq—rf
‘S 4 DA Rx.u—-v\ -..,m.w ﬂ:é.s‘f

L




= i SR
o

,: *%ﬁﬁ;ﬁ@ Ak ': _' 0 .
BN -&-f‘\qﬁ .hilig .k) (..-_.;.m ,g S .-
| 5 88 D\ w2 e R P
3&“~\-5‘“--'- méﬁlwﬁ-b—ht\—wﬁ: N
o 4 fo < st;ﬁ e AW s Ge2 T
gm:‘h-—"f‘r‘“ﬂ T“‘E -\—-dﬁx .4%"‘“&“
WD RN S L) /s @ m:&

o2 P pan ot o | F
5..:“9 P L T e J@tnmkﬁh"-‘-“:’ .lj.“i:._i_

e v v Bl e R NS

s

o

: -';'4- : TN A PR N s e [T N
533(1-\1- 2 e R W WSS B Np e
ETEUER S N SITE § nolledaialli 2
WA D> o e Fioll B 6 s et NI 3
%‘Ha“iﬁhﬁr S S L :

Eid ﬁ‘\( B e %ﬁwb :
'*— X0 a0 TR < pr.._,g,gim
el ® Bob BAmkw—@wﬁm& g
:&@—&**—m&—a—ymdmmr g2,
)ﬁﬁ‘iﬁﬂ&*“hﬂwwg“i}g,j& "'1,
WA E £ Ak A TN AR 2 B #i—ﬁd&‘!
1 T TE A RN o un s vm.aeyt‘"‘i

‘ &%@Muw hw-b o [\rr‘-.—t

d _
| I

".l'— ——




CC | 10 O,

-

’“") T e .;.m.:_!i 3T
.;'l' B L I T < S o v E@ft‘\(’;k e \
.\gw-\\ﬁwﬁ S iﬂ“-‘ "\ Anae -EN#
'Lt.}—”’g‘\"‘* hi{ﬁ\ -Q) :"ﬁ\—l- " &J\ D ﬁ-—-—-# ’t‘h‘ S o

“>’ S o WA EED o mw‘-
A T RS T A et T S SR
\*:Hﬂ 'E'fi

ﬁ‘b N WR S A WS %w“ﬁ\%d\“{# ‘35_.,:;.-::
E ,,gu D e S A o e T T = S S g ,'-,_-.-_
'wfﬂ S WA men ¥
L R a P ol o SRk Tiond b Dol

| W RENR YT DRRE o \‘“hl"'M_\
05~ o qod o I o R @%@-ﬁ i Y
n..s.‘b )ﬂﬁ—”w‘}k“,fl‘gﬁmﬁ @3@.&-\‘;%

-{“«{N P X on S N N -\:P\{‘mmpﬁj\@ {_}J.n.__ﬁ} .'
%#m ~ {@_ > o nen MR 82 ﬁ&hﬁh‘@w I *
R N
EP N2 o s St f B N S&E (oS WG
‘33“«& ?—-h I ey P ::%_\g) la—i 25~ of WK
N-a-f T2 s e Foaw Mwww-*ug
C WS SN T AR A 0L O g AL T

&N g fuﬂay i ﬂ'f A e “-M | h-

'r " =10-" ' .".:I :
o yo . : h |




r, B ~ 7 — - —— T ———

(!’*

~ "”-i""i'-‘alﬁ

.r_-

Y e,

S0 X '... i 'ﬁ'&*n 59531- g&ﬁlh @E\ o
ﬁ“\ e e :l--?;i -a.*:l -.)hr-* N g;;”

@ E%p&a)f‘i“‘*} g,-m’ﬁ,n\é-..‘
.l‘,,-‘-( SR R N N N D ?-t\" L ""E.
f A 8¢« e ) A~ Eﬁ"*
1‘? : " ot T Y 488 ;,_h,g e BN RS~ .,
FVQ* D A & w S A ,g.mwa
(2 e W
R\(f@%%emwmﬁbs M ol R --
N N o TS SN \r'*.; S;_g
-$\: ‘%5 r‘:{ VUG N W o .4
R ST Wl RN SR I (o8 S ol S =
atm 02 Ay o R IN P oS _'é;_
PR o S Negedr § oA NS h\“'-"'*..’r-«t\“‘-.} ha\‘h‘-—-
S mﬁﬁw Do ¥ TEw ™ 2N w.h—.:\,r s

3 K- J\,a\j\..\ g VY S v{) T oetw
a3 ) -M'?I-Qﬁix‘g‘f-\“/ T - ag—ﬁﬁ-
| S~ 5 00 peots TAC-S W gl pe i
BB o R E
D A ¥ rFE R a3 -mxﬂa-x@..d 3—-@,.,‘

% Qy\.\;m J,._r\.\-qn S YO el N i _ ..4

@%@r \L«a&-o ra}m&;— 32 e N *
.'.uF. a : ':
_ F{." : 2 -rr
0Lk S
Oy [ 5 .




C (B 45 O O

S \N_ nghﬂem ,\(J Pt 2l %gﬂj f*
w I:t*MJ—%T‘ P
S :ﬁ i ‘g}#-ﬁ)mb"\t\ ﬁ(a&ﬁﬁ.ﬁk}_‘}_ﬁﬂ

'\ |

- q.-.
2 %"?‘?f&t“\ '5‘*4‘4-\ Yo © ".—

’“'é“ﬁrir 3 ) TREA

R

\-”*’ v S ﬁ*\‘tbw\mﬁiﬂﬂﬁ— ~ o

K- ﬂxf‘a“‘ﬂ;,_ "y -Pn\ﬁr“rvﬂ r%ﬁ("-‘f:"-jj:t"’*‘“‘g
L 0 e R dene - e o o ' e S8
W R0~ \f}:}m‘ =~ % ,w-g— ,g\r\ubr--k.t-,‘ ti:
_:' P’-—- ey .\-'D-R A o {gm -‘-“"-r-'n"“‘- e
T85O iR IS e WL o
'x-LC“ e AL ‘--r
1L B~ & léh%-ncs e S LN -‘gk'\ésht‘mf‘“hf ‘-,q.
N P Y e ke
T e o R R N 2 N oD .ff"
L S BN X 2 KAE P DT Y PSS
'4,, aﬂ .\ﬁ N \“’i“‘w\ ¥ Reodh = *«—m@ ,@‘\\)Mf("‘
o "’“\M . ﬂ"‘\&*’-ﬁ‘&"" A’“’F"""“"i“" X e
L seidaoa Z¥ TN v N fif'
&gc.rkw L B BN AN e né-ni“j‘gvr

" -12." b7




\9 g“wfh ':;S F‘E“ \{\.PQ*-;... Q.,M ,;_1_.‘:.
Q M 4 e | :
ﬂ - W i\-‘“-‘*ﬂ A e e A= SR oo
e 'Sé}‘-—l\wi“'?-’ﬂ i\ e il < K"k © \ R F"-i
A3 _\3,—4&-.(‘3 hﬂwi{"\-'-w—m\’n( y\ﬁi\mﬂ. 1-.:--@:
NS - 'Q\:’)e\"‘-\ﬂfh""’*ﬂu .3 e
T \ B G mrxaxugl"mm%:;,@@\g S \ar 4
E e RO ‘,h@{@_ﬁ_ﬁhw_%
L£TRW A2~ A 3w D R & )

=

SN Lo+ \‘—"—L&-‘E"ﬁs ﬁ:‘ P pd 3@ P £ OVp
.’_ A N TR\ e O O L R 2 we (7.8 Wi
{{H'ﬁ?\ AR R+ XKD *“':Y)th)\?(ﬁ)n e £
P v b2 pa o fiy AN RN Fo 2w
‘Nﬁﬁ’ '{ﬂ,:;m n%brﬁﬂ"ﬁs ;\'"l“‘"'?' ¥ W
2 y:m&-i-ar—- T M [ R I AN

AR, km@?‘*%&kﬁ\ N ¥ o e
_._"' b»-—-h*--w on2 dp v{f“ Mwwr( o _,X_M
; Loy~ 2 heecs LB Lo~ HX“"‘"&‘
%ﬁ m'{?-—»ur(-‘-‘r) ~3'e m‘ﬂ X R \1" ‘W'*‘M\“
Pl e2tiyn ' |
n G AR 0 i &t\*ﬁ R s "ﬂ=‘
-.H%-G o S < A~BA G- éﬁxw F’S#rﬂiw

'ﬁ-ﬁ*r{- & \Sd pa¢. & 2 "‘--.':E'
w 'u'- > ;

;i"




i T
"o A
¥

i e

,‘!It

_.: “x-ﬁv"" t'ﬁ\)m(‘i* \ ‘ﬂ-\ﬁl ® ¥Ya- L 2
So¥ 12 &L b X o B ,,«C
; 1}- S\Mr&-ﬁ} T AL ¥ 1o 4 g
? “J Re= < LR« '”'\th B P #\,&-L:-«— ' ..
Sac 0 4S8 WD N - AT A o X K2 _;r-___

x P e ﬁ%@*h_ Ao <
E g lablp TR o N i

%q&_*&ﬁfi}_@v S ANAR e AE l‘k‘FNn
- Qﬂ;_:“\r--b el 0 b 4 ! \:}.ﬂL & 3 _f:__
e Sl S N E 5o g AF_:.;_‘HHM_‘,_\M
9&‘ B2 A2 NS R M AR R R R
l-u- ad ofeleaks ~ NN i 4 o 4 S D e
w&-&-\ﬁ | ¥ g ,; _I'-,-
%"‘“ i('“"' Ta 2 *ﬁ‘&:‘; NJE‘”‘” . ‘ﬁ'
‘\NKH‘ W R 03¢ AMY g 2 IR BRGNS fg‘
A.k—mmma{ " {JJ.&;\\A:%*‘A* 'hp_r_ﬁp-?m T
Y ,@g@‘_\_g R s T 3-..
L B0 oo 2 e .fom\ B T a7 S P
‘sé- ~ \5‘ A 0 sl N A gr(.t‘\_w.ﬂ_? »~

Pt

A r.N M -hn\:'? ,ﬁq\ fr < J_]Q‘" t'_\, 1._‘.§\'h‘ ‘:}(f '_.__':-:

A l

G;-t - -L.;_m.b \__i:__[\_gﬁ_u_.,_'“ : : s . ,-

- -
r.__ . L s r
g

. 3




5 e v . s
A et rrﬂ.h -} _ g o
f " S ]I’ & - ‘ 5 L . e
Lo i ; ‘: . ¥ y ¢ o
A, ! i i ."_* 5 2 5 p % I
"
G .

¢ ,.N.H,..-n..:eh BN 5&w ATC e N N tlﬁf« -
W % medaeow ROV YF s 4
-r\i‘-'u-h W P :-9 S i
e ‘N'\"‘ e =D N J\Sﬂl“‘\mr -1‘\1\-“{‘9
“\\N "~ %tt'{: '?."“”b b -\:Q' 3\4*“ A ""“"' N~ ?"‘""
-%-- SN AT L e = S o NS
| e R ey
R g o F R T ey o 9%
\#_5 AR Aned %J@.\Lh TR 1K 4 g
K =~ o 1; S S7w X p P Sued
3&._) dgd s R A =2 (T -1#-1‘- W N
«&z- AT e - SN S o
B el Beoele X g’.a&- e ﬁ.»._,g (B« 2
..r-;‘n gJﬁ_LH w,;g -p_m \B\zw 1593
s oo S Wl & ¢ § RN
__.'.:3_ s o \ R ﬁ% E: P "b": ol o8
M‘*&Q.,& N ':?
ﬂé;ﬂ\—u RS T~ S IR Tre- oS
b (D M« 2 Yt ey e YT £ S
p g = RS et e v s B o )

2 - -h&\'\&""m"ﬂ"l“ s s A -i@'\ ..-rQHJ-’.(
&5 L ok §3¢C 580 H-'-"f"'"'-- AL b
} -}q--gk—r- ,\_ -\\__‘ Y *{@ “_ M"‘ﬁ\l“---.._q-u-h ; ...;:_.f;

e | e

RN =
"‘ {,=
)

‘H | -

1 .' .

e




.'- "‘I"..l--l- £ !
L Y O .
i Tk

) .n."

B HW S D 2 X AN 0 REed Vit
AT OO ¢ He ex - il ¥ @J..r‘
hﬁJ AR oR b2 M fired -3 - i?m".a&-
'-";? T & A e RS LR TN A
1@(1« R S gﬁ-rﬁ* d3ﬂ~=~l L
B et~ e e RN AR IS LW i S ':

-‘J‘-\,S.‘e-h N2 NS R ""Sfi{\ AT~ B D 4‘&
f;- WSS AL P AN WD w2 WS et

B TN WX n e oo WK A8
R AEC rimr of G2 Wil R ¥~ "Q“'&"-“ -"1-
_.,...,, ﬁﬁwhgﬁrﬁ+x-&r “% 5’“‘5""'-&# .
_g;-h‘. < W FpFE w2 Seg= - 6 5 1_;"
g T A—XTISNY L SN N ' :

TR TVER T T

TS

. L~ BOF o a B Y- DR &@“‘1"“‘
':-"‘*"" ’;_J#—M_:ﬁ—a‘i‘*—r"*f’h 'Péf"'"“‘ %—n J""‘"‘ '
PRI '

| -
[

Seal- B3 ds & D+ D A AT L i
| ,, 2 TR 4 AN v Ko n 2 B S D FJ
Bac: s 2w XaC e R T -E
F _1----,J"l"'--E“—"""'~ R ol T , I;._'._: Hi

.. e e : ": ;
L T A . ‘-1_1_
P ah .‘"'-L| M . . B = "




B T ) | O
o - Y i . rﬂ
% 2

.'-'“

6 B P Gyt £ S e
;».-'u Slme v B0 ers K SE Nes b 9 4
.M’* (2w Lc TSNS o D
;"‘““ i3-S VLS G S o0 ettt wed V)x‘hxﬁ&-h&
;. c,{_-,t T S S T VR e N S NP (P .;.
e 2 0 AW XX AR &S R s Y RL
% MP\&— d 333\“%‘&4——- W = ~ *hf\-—““?—'ﬁ“ ‘ -J
"‘:-. At o %Gﬂ"(hw N N T R A < 41

k-* Lo oS i ss e LR e v @RS
AESEC R L3 a@ 0 @ i N2 o
. - «aw—‘x@mwﬂhhﬂi‘}*‘-w N8
TRV VEST IR ST
| gt S mole A - v — o SO N e (=W FT NI
B A0 v AT £ «Q@—m-&& A LS 2
B, o S ascs A2 W Ry ons N
- o -&7(3 \ﬁ A & o ‘t;‘- Ly & g o
i_‘; R X mh:&‘ﬂ o kb o0 3 A < S
A%_(‘J‘H'\sﬁkﬁﬁ?"“ :

Yo e d R e W2 ;:
?ﬁ-m‘“@%\ e\ v 1S ﬁ“i.b&'t“‘?i‘.a-i
ﬁ-:r.\.mdﬂ-ﬂ“ s o *’E’iﬁémb W § Enﬁ-
}ka«’?‘-@%* 7"‘35' i Pt‘*‘t‘(@\l"’wﬁ.

h




- — — .
e, % | Jlid s I
#_h . . . IR

5 A s : - 5] e I
Wi - J e 1 g ‘4.-
v, 'JI"' ¥ . s, Fci
l-_..- " - e L - : , I",.I: a! 4
. 2 4"

N@\( D P—-MH i #[@-n{n = ( L{

- J..}‘E'\ﬁ#_:htu_r-\ LA~ 2 ] A~ D ,Q.h.t-.\ﬁ
%mmaam@&ﬂﬂ‘ua v~ el
. --=+-=~-\N 0 Yoy € a2 igﬂt:a%‘%-@m**‘ﬁ%
Wr““‘-&hvmm chn AN s x:“!}"‘h‘&:nl-

ﬁ, SRR P S ES ST A6 -
m’“‘*m XA o s "
be AD: gl ST I i ﬂ&*gzx &
=-~'u~(<n Goac Beb AN L D B 3 A usa{m‘f‘;
£9) oo V\h‘?—""‘:" >N H £ e Trg&qn‘:-_ﬂ,‘;( 2
. o
H‘ﬁ*‘ p RegAGC WS P 20w ) B Y j,g: -
_-5.. RO T PRAl- ) Shee e 20 5 Lo Ne) %M*"""‘
i e i S O T AT i et B A &-.a.h \
-.g,-:.&gt 22 “&,g.r\&-ﬁ— A Sl R B SN vy
** &Y i?f.‘ bl L e Il SR 1= ST et e :;f
r wea— \ = = ’

¥ Bl Vo AL 2 A & o NEeR B R | ‘.

.‘|:

*“Em

b

o R o
&,—\ 5&‘" tb&}% t-ﬁe @R T AR T IR D L A g{é r
,~~. Wi s NSsSpe ,Lu,._ J@M A Sy, g

Q' -E)S‘\@ &-\’\‘N& WD G s ECERTN -Dé"\é"" h_"'
R S W i ) e I AT Mx--r--

‘ i
TR -




: ""'"-.rh.

PR

o A ﬁi\ﬁ ~\-é AL AL b € Pl 2 o WS

”‘“"4 ﬂ&(#\é o 2 W 2 AN B D H—‘\"ﬂfr-'-

DB e s e TNL ey £ N w2 2w

Py

g ,L- L >~~~ - N

AN R e S

W s s 0 AT c S S (RO b W) Ry

3 o~~~ g—‘ﬁ__t “‘dg _QH.rN 2 A ‘WN e
{"hﬁg &i iy 5 N t@q{-@ .p_r\'i“k T~ ,_B\S[_m&(ll&ﬂ.{ &l;:
M- Yes) B ~2 - 12 £ (= igur-»%} NI

e

.\-Gﬁg\- S P P

p__-':.;:s e Aok \_&@g“ 4{ ﬁi -~£-r_4:'ﬂ- QrL “_

:_ ':-%ik\—“b i h.\\{;w S~ 2 ;

B &~ LS SR AR Ty
pn) Do

N e ST i Fopiats &N}
= AT O
: I-MQ .&.,L_ n-ml ~ 'ﬁ,% 4\1.-.‘\ Epl- v ~h <
q S AL~ T B pada §F ek b Y B
'_'ig-';.'-.'-'" ; - ” I‘l’.j.g-' y :




-
W o I e T, = .

s —_— — g ‘ — : .
- 5 -~ PR
¢ R 3 - . o 1 S
A _~ - % i ts %
¥, i - 8 L L AR R 5 I’
& o =y s — ¥
" e

o, i . T L 0 ik
oy O? -’ﬁl'l ..:' E.

- o g et .

= 1 .l_._-__.lf:‘. .

= o~ ;;r

paih,
T o PR Foi= -

alds: =
.: :_-i, [T

‘-* M Er\’maﬂ
Y n"% ;mai}ﬂ-’r&—;@
A ;ﬁ 1251 26 W AN Wik s M B8 oy > 8
l\'ﬁ,s.s_ = a S \-&9-,-).&_\;
”Wiﬁra« BV BN e e \\-.,QH}L
;'=- & PR s o s AR Y nT
h A L (R R) M A 5y s
L Al e o v R e RS R q.*

- E"bﬁ'\; ..l.h_ﬂ?..-u.:\ T"‘M < ;ﬁ\ﬂ'\{ 3
VR D -V o
p N M_E"‘ O . l@-;m_ﬁg\% A‘-‘:—*_g(—-
w2 N *‘W:\& .a&'.h\-‘:...&\ SN =" -
Koo ok, -‘g :
l‘*c:m 2 O aem L LS o &SP J,a W
| ﬂj-\}"*ﬁi&fvw_x il T A
'-:I-*' x\r,!\* R*‘«ﬁ o W= D% 3% a4, s~ Hut 2
R"\ = '\k*'ﬂ\*&#x M}'E M P - %g'i:.mh "‘._.-

S

| r‘;*ﬂﬁu’ » ‘ NS e e S &ﬁf ww.\i‘-ﬂ
NP

e R AW SRR e
o M .« &\hgiﬁrﬁx\—'n- ﬂ!) -ﬁ“#"ﬁ-
-'*:-.E}--rL- P O] e

‘:. : 'hrq:.’- : .-:-1 w ﬂw - i‘ iy h :‘.‘I‘- n
I"‘ e T i ste | Sk : L 4 = . -_.-» '._; =

ML L =
e (8 .




G R R ¢ N S L S
TR LT
rt'-" A B i-—-l;jt--‘-"hri‘\mv-‘- \‘5‘ NO RS {"‘ _
B T S KX e Y T 32
Doty s EoN ¥ 20 8 S Ra B
f RPN T L
1\ Ao WOt HEE W & X By X
R A 5 5T Wh s AU AC S M n&,\f,‘ )
R T i ¥ O N Rl
D i~ .‘@: o Waewm ™ AL e g o -’h
TENN Y A g;,-_';.-- N Y S R B O «#—NH,}.. :
P e apes Gaale ales @R G Ak AU g
Wk T e o2 X% %E’p-ﬂma——*--u&my
X ¥ S el S e SIS Sl 1 I G TN S
L~ U T o Ay vmﬁr‘;' Ekﬁa\‘ﬁ%m-ﬂdh}-
, ‘-!"5‘1}(& o e 02 ﬁ'. o A wis "‘F'rN "~y s
| . M= ;r-‘*" -\(Jﬁ"“ﬂ_' N"j“—t-&ﬁ*%ﬁ_ N L
o $0'C 1 vk e T ) & o M5 o |
‘?’\%ﬁ Pt WD aem “&‘W ﬁﬂﬁ\—u’vgx‘ =
AT SN > A h L2 T .- .
L Wl o Tre e ph B S i sl e
S\ MW 8o FC iR F - e Sandd
'..-_;-_...(_-?-,h *5‘Q;_{« AD e~ ) N JQ ﬁ\{,}l‘ -3
"W -21-" e

W
i b
s B




il i -
Ly " L r & & S
a E " ’ " : ] o 3 “ 23
"h ¥ w L _ el ; " o :_.. e oF
i ’ :ai':_- = . = . ¥ - 'y f#.'x-:h 5 ,-_.‘.
L ee e O
oAt - i, ' it s . - e s
- el r . 3 . i %
o L o L o v Ry | e A 3
" & B N

AN Qe /N W W“"*‘ﬁi&e\- ™ m-.vxer-t\ﬁi

NH"#*A&:_&.:\;-& A1 £2 il > R Rt
B = Y2 i | .n
;‘.%\ '&‘h\\é\-\m“ Q_é-‘ : ; :

&N“*ﬁz TR Yo 2 N P m}*i&"'f' }
R N R T~ X S N ek g S :ﬁ
~_ N N X *-:.,1-:2 i ‘:”""‘-P""g B N VS
s =X RG‘ Nt =~ Y LN 2 ) -I-.L
E O ae: 8- -‘—H‘ﬂ n DM 2 A-—-y{;\-. %
Lot v Lds IR S o SR «z\
H S TS LR S I Y ﬂ-N\“TW"’ @'ﬁ-ﬁ— o Af

: -.:.:. fNM R SRR -2 ‘i“-f A X ‘&
q._.\.--. é‘\_s&ﬁ% P IV el iﬁa\s&i— }W.,\;;Q .l..,g\l"‘*-.f-\, q.
'ﬁ_'.e BN W e oo AR L DS e 0 i
e NP\ -‘b-ﬁﬂwmﬁ*i‘&‘ N2+t & D s Nf‘l)nr\-»r‘—* '
‘P“'\"’( A2 us P-«.r{f- ﬁfj“#rfﬁéﬁnr—-..m
%&Q s AW IR e > ﬁﬂdx*“ﬁéﬁd@&“-‘h N
B X s e G o S ¥ g of . cj
- - BE N2 oo ot

—

ﬁ-\%‘ 4& A O e 2 B

g w220




= @ w& « X~ DS ni*.-»
;;'--~ R YRGS i g SR e
5 N SN R P W N T e
= ‘m«r‘\ .}mg{,_}.h“ _\.%_‘,-g}f‘ \51&?4.1_,3.-. N
R R W T 4 P S X e %\é’*
ﬁmmM G0 mem 0 M S 1 R
-8 AR WY MB TR Y T owl®
| W Ded paee) o (B w W s'g e
ey e e 1w o S e
ﬁ-&%‘ Qe 8 "~ _‘;_&_.-.. ‘\":ﬁ* NBY 2.0 ot A 11
S edanin M L8 W Ao u el LR T Mﬁ
i e ﬁ““‘ﬁ*vﬁ’ﬂ--—"\ SNE B S e £ K
SN Lo n- olxs o L ls A O
N T o S o o g ,;; ﬂwwq
Lo DY S g i £ 2 W EERE
3\-—-\531;1\\3 "~ "‘&"Q ’_kn)f* _}bxg ..}r._\m:
E R L T s T T R S o S P -
SRR NN R N R ﬁ*“\?ﬁrwddﬁﬂ
L S .1';& R d.'i\"‘":f_\ N ‘&i -\-‘:}@ M
- g N e e i 3 ﬁ*"“"ét&)hw,g "g
L et G sk sl o BB
£ ot e o o M i g s U

i
£

_-'.' .

T = -
e
BRRE oy -
N e




- § il ' '
¢ e O
*" £ " - E, . -
A S

55 A Sk e & H_, =
_-" “*“ \E 2 ﬁﬁ-.-—-(‘-sc ~ V= -~

S v 0 S R OB - s Bl S
VR N NS S L N S ~ MR 2

ﬁ-

L acaghll 3 .2
I DA W Ra wh < s@& u‘;&\\) H{,g._lé,.“%\.._ :
. },5-\#;; b & -‘—- N i P"\. ‘\_"1 .3 .ﬂ‘) hj"-.'ht\-—. P

i -

‘ ;\ WS‘“ AR g T x ~9) &’ G i J
3 h =~ o G5 ~ N © \&Q .S,:-x\?_v&l \\-tg%;
L ohaed w29 sShe YRS L8t Ly 4 NN YD
AN I 2B K S S ,;..:.F\‘N-.‘-a-t
<de R b T R AR ¢ RS 2T ) ]
~ S wwe e ke pR2 W .
R’:-ﬁ%"\‘ I‘"“‘“ (WS J
N2 o N R S X e B
n—; pORDAT N2 WS
. h 'I.;..z Ké?w#“‘\ @Q-;\""..M.,{xrd\; \mq ,:;',:-_”
L X . féw.ﬁs S5 0 o e &St R B

H
i

“ﬂt"‘ L ﬂ'h?\-

.--_!-.I':‘i:.v — " w £ tq__;—-\_l_ W
o _ - WY 24




--3-‘%*- *N‘ﬂ‘ &&#N.& -l-" %:izhx +
¢ ?""‘?"“‘ W Lo~ (@ M v AR {-7’* r
. SO N Y w2 W \*(wx’i“
B~ ':&Q R : £
R e T R LT Ut D s__,\-._.,.. ng.

x5

g N S B 3

I. L'h W e idlT .95:')* 1,:.-) ﬂ W -t-_; B S j “’ﬁ\ 4&_- %U

-

'.._

o J""-"‘*F‘-"" ,"“ﬁ —3"?;“""“*
:e -2 N~ .&‘Sﬁ._@ 3 S -.I\)ﬁ-‘\% H-%—“‘ '{
B . S o W WE ) WO Y oS =

- il

B o 3 §2 v s seN® n 2 0y =
: e (\1,_ &

Bl
A
1}

,"-: ._-.
P "- T




. Freni
| Te 1

]! Via 1

Subject:
|
'! delerence:
Il

1.

|

| December 14, 1946, I feund Cemmander
| Navy, sick amd unfit lor duty.
|

|

|

103rd U, S, Naval Hesplital,
Guam, Marianas lIslands,
December 14, 1946,

Lieutenant (jg) ¥.V. MeClew (1C), USNR,
Cemmander karianas,

Rear Adnmiral Arthur G, Rebinsen, U, S. Navy,
Fresident, Military Cemmissien, Cuanm,
Mariamas Islands.

Siciness of member of militaery commissien,

5 5 s
(a) HNaval Courts and Beards, sectlien 377.

In sccerdance with reference (a), I have te repert that en

lamen J. Wallenberm, Dental Cerps,

M.V, KeClow,
1t: (3g), (%c), USIR,
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ARGIMENT POR THE ACCUSED ) - i
delivered by {
M, AKIMOTO, YUICKIRO ’ I |
Your honor, the President and the Members of the Commission:

Before I enter my main argument for this came, I would like ‘to state my
opinion about the war tribunal and the application of the law to the war-trials,

Originally, the war was deemed and recognised to be the right of states
or races for their development or happlness, and the abandonment of war was
thought to be the dream of idiota, Therefore, when James T, Shotwell, the
professor of Colombia Univesity , proposed, in May, 1927, an international
treaty to renounce war as an instrument of natimi policy, European statesmen
laughed at his idea cnd called him "a crazy American professor", In such
ciroumstances, the idea of a war crime, which is now in question, ecan never

ba thought of.

However, ae sclence progresses on, the range and calamity of war grew
larger and larger, .lo one hcs come to be benifited by the results of war,
llot only to the defeated but also to the victorious war brings nothing,

It has become clearly understood that wor gives to the nations of the world
nothing but starvation, ruin, and disense, Especially, ns the result of the
World War, the people of the world have been deeply inmpressed by the une
happiness brought by the war, and have come to abhore the war,

Under such circumstances, a great change has been made in the Japanese
Constitution, Article 9 of the new Japanese Constitution states:

"Ne, the people of Jopan, faithfully vwish for international peace based
on righteocusness and order, and eternally renocunce war, the operation ef
national power and threat of military power in order to settle international
disputes, To nchieve the above purpose, we hove no army, navy, Air foroce
or other military power, nor admit the right to fight",

This article shows fearlessly and frankly the sagerness of the Japanese
people for peace and they swear and require its realiszation in the world,

Lately the Allied Forces provided "war crimes" and established war crimes
tribunals for the trial of them, This aims at the realization of peace in the
nworld, and the establishment of moral standards which are to be universal,
proper and fundomental for all the civilized society of the world, I believe
and hope that these trials will serve for the nchievement of these purposes,

However, in order to try those personal acts in the courts and determine
the guilt, we must be solemn and impartinl in the construction and application
of the law in the light of its principles, and must not be influenced by
politieal purposes,

The prineciple vhich we must consider first is the ex post facto prineiple
which means that the law can never be retroactive, This has been the i
universal rule in every place and in every constitution state of the world '
since the establishment of the Roman law, Therefore, I think that the SCAP I]

rule which admits the ex post facto principle in several places evidently
vielates the prineciple,

The first ‘thing in question is the jurisdiotion of this court. As we |
have objected before, it is unjust and a violation of internationnl law to '
’ try this caso in this court,

Speeification I of the Charge states that the defendant TOMITA Xilled on
| or about 5 Hovembor 1942 at Mili A,0ll one Father Louls Durand, Cotholde
priest, o French national, Specifisation II of the same Charge also states
that tho defondant TOMITA Xilled on or about 5 November 1942 at Mili Atoll
one Fothor Leo Marquis, Catholic priest, o Swiss national, this in viclatdon
of tho laws and customs of war and the moral standards of civilisod socciety,
and, therefore, he ought to be tried by this military commission,
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However, if the facts mere as is stoted in the charge, this commission
eannot try this case, although it may take it up. It is a violation of
internantional law, and this charge ought to be rejected,

Generally speakinz, o nctional has o right to be protected by the law
of the state to which he belongs, It is the universel rule of international
law that a state h-s the jurisdiction over the crimes committed in its
dominion or on the ships or planes under its flas, and the crimes comritted
by or ageinst its notionels, It is unnecessary to state further that this
rale is admitted 2lso by the U, S, Supreme Court.

Therefore, if the crimes are not committed in the dominion of the state
(ineluding the ships or nlanes under #'s flag), or if they are not in
viol-tion of the rights of its mationals, that is, in other words, if they
are tho acts of t“ird nationsls done under the ruiu of foreign government,
or in violation of the rights of the tl'ird natiomals, they ~re controlled
by the state which governs the place or the state to which the criminzl or
the vietims belong, not by the other states,

a hieccording to the chorge in this cose, the ploece of the erime was Mill
A oll, Harsh~ll Islands, which was mandated to Japon, The olleged erimincl
wos o Japoneso citizen and tho victims were Fronch ond Sviss nationals, Buat,
whot I should like to mike clear here is “he faet that tho countries to which
the victims “elonged, Fwonce ond Svitzerlond, =—ore not in 2 stoto of war with
J=p:n =t that time, TFrance ~nd Suitzerland vere no belligeronts., Therefore,
T wish to stress thot this eise doos not constitute a war erime, Then, the
jurisdiction over this case ecmos (1) ~s o person; undor tho comntry which
the person who conducted the act “clonged, l.e, J'.* ! ("), as to territory,
undor the country wrich had sovoroignty 2t that time, 1,0, Japan, It is
evidont th t tho United States vhich has no legal conncotlon -ith tho offonsec
h:s no jurisdietion, It is in viol-tion of tho prineiplos of intornntional
1v; to try this ensc in this militory court ~hich is 2 court of the United
Statos bosced upon tho United Siates 1o,

Profossor George Grofton Willi-ms of Columbiz University citos two
excninlos; "Tho Savarker Caose" and "The Martin Koszta Casc" and is of the same
opinion zs my above mentioned thoory.

Moxt, I shall ~rguc about the applicrtion of the law for this case,

Spocifications 1 and 2 of the ehorge stato that the act of tho nccused
{s "4in viol tion of tho lavs and customs of var cnd the moral standards of
civilized society", What laws and customs of wor docs the prosccution moon?
Wh-t is mennt by the phroscology of the "moral stond-rds of the civilized
socioty’, Thoso conceptions are so vogue that I can not understand their
mocning.

It poca without saying that vhon wo allege a eriminal act wo must cloarly
show the lew applie-ble for the cisc, Beccuse 1t is 2 fundamental rinciple
of eriminnl law in the eonstitution stztes that no one 1is punished mithout
1ov, Thon vh-t ~re¢ the lows and customs of war for this easo? The prosccution
ropliod th-t this is in violation eof tho rrovisions of the Hoguo Conventioen
ratificd by Japen, hut, as we havo objoeted before, it vas not ratified by
Itoly and Bnulgara so thit it has no validity as an intornationnl law, It
mey bo said th:t Japan vho has rotifiecd tho Convention ought to have the morzl
rosponsibility for tho Conwention, but it is nn abuse of law to apply on
incffoctive 1w for the eriminal responsibility of tho act of » porsen, an” 1s
not admissible,

e howe grave doubts cbout tho phrase thit this act is in viol:tion of the
"moral atandrrds of civilized socioty”.

iopal® 48 - vol tive idea whieh has a difforont mooning ot difforont
timcs rnd placos, Tho moral of todny is not alvays that of tomorrow, The
mor-1 in tho western countries doocs not clays coineide with that in the Oricnt,
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Our thoughts eoncorning mair hove como to bo quite different from those hofore
ond durdng the var, The phrascology of "tho moral standards of civilizod sooioty’

is t. novly erosted term which ccnnot be undorstood by the legzl idoas of the
pagt,

Of coursc, the "Moral standards of civilizod socloty” constitutos an
exeollont problem for study in order to cstablish an intornntional standard

of morals for tho future, nnd in ordor to attain such politieal and cthieal
objoectives,

Howover, it is inadmissiblo as criminal procodure in constitutional
st tea to nlloge eriminnl rosponsibility by such a vague eccnecort ion,

If wo nssume thit the murder of the two pricsts alloged in the specifi-
¢ tions of the charge of this cuse mas actnallr committed, it is boezuse they
woro spleca, Commander FUKUMI, Kolchi, thoe commanding officor of tho 3rd
Speeial Maval landing Unit of the YOKOSUKA Naval Distriet had the legal
~uthority for quoationing the oricsts, Thia ho did boforoe Lioutonant TOMITA
eomo to Hili, Cemmandor FUKIMI detornined aftor investigntion that thesc tvo
pricsts voro spies. This is shoim by thoe ovidonse of tho teostimony of YTA'AHE,
Hasco and ITO, Hiroshi,

It h:s beon ndmitted in intornationnl lav that snies miy be nanished beeruso
thoy badly impure Hellizorent nations,

Artielc 22 of tho Japoncse lawal Low states, "Those who spiod for the
onemy or thosc who helped the spies of enemy shall be punishod by death”.
Every stote in tho vorld hos the same kind of provision. In the U, S. llaval
Courts and De-rds, 1935, it is stoted in xppendix B as follows: "All persons
vhe in tino of war, or of robollion agninst the supreme cuthority of United
Stotos come or are found in the enpneity of aples, or who bring or delivor
and soducc lotters or messages from an onony or robel, or ondeaver to
corrupt ony porson in ilavy to botroy his trust shall suffer death", The
axocution of the twe pricsts is on any nccount not tho wiolation of the moral
standnrds of civilizod socicty,

Witnoss John Iman testified that tho tro pricsts and the notives of
Gllbort s hnd drifted in 2 large ecnoc ond s shipwrocked at 1Mill Atell, But
ho nlso testifiod that thoy hnd only two doy's food and that 19 dayas after
thelr departure from the Gilborts they arrived at Kili Atoll, They were
picked up on the Bth day by a Japancse warship ond was given only = fow
biscuits ond o jug full of water, But thoy novor tried to return back to
Gilberts, and aftor 11 doys thoy arrived at Fili Atoll, This shows clearly
that his tostinony is falsc, They intendod o long voynge from the first and
loft tho Gilberts. We can imagino from this that they arrived at Mili ASoll on
the 20th day,

The third thing in question is thot the foct of murder is not ovident,
Tho spocificntions of tho chargo stotos as follows: "In that TOMITA, Ryoji,
thon a lieutencnt, IJI!, Commaunding Officer, First Platoon Headquarters,
s~id Iild Atoll, cond othcr porsons unknown, all attached to tho military
instnll tions of the Imperial Japancse arnod f orces, !Mili A,oll, Harshall
Islands, and vhile so serving at said military install-tions of the Imperial
Jopancso armed forees, ot Lild A 0ll, Marshall Islands, did, on or about
Novembor 5, 1942, on il Agoll, KM-rshall Islonds, ~t a time whon o state of
war existed betwocn the United Statos of Ameriecz, its cllies and dependencics,
~nd the Japanese Efpire, wilfully,maliciously, feloniously, with premcditation
and mnlice aforcthought, without justifisble cwuse, and without trinl or other
duo procoss, assault, strike, cause to be killed, and kill with an instrumont,
a deadly wonpon, cxnet description to the relator unknown, onc Father Louls
Durand, o Prench national, and onc Futher Leo Marquis, o Sviss notional,
uncriod non conmbatant, both thon and thore held ecptive by the armed forces of
Japen, by inflieting a nortal wound in and upon the body of the said Durand
Marquis, and did thorein and therebv mortally vound the said Durand and Marquis,
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of vhich scid nertzl weund se inflictod, as aforcsaid, tho said Durand and '

Harguis died on or nbout 5 Novembor 1942 on tho said, 1ili Atell, this in

viol-tien of tho lavs and custons of war and tho nmoral standards of eivilized ]
socioty”,

Howovor, tho ascused TCHITA tostifiod as follows:"On the afternoon of !
Hovenbor 5, 1942, soon aofter the departure of Comnander FUKMT, Warrant f
Officer SHIMA reported to mo that he exscutod and buried two priests by the

ordor of COTLUDIR FUKMI., I scolded him and said it was wrong to have done {
so ""ithout my pornission, and told hin that he hrd to report that te '
Comniinder FUKUI'I beeause he did so by his order not, by nine,”

In briof, these two priests were oxanined by Comnander FUKUMI who
recognized that thoy wore splos and orderod Warrant Officer SHIMA to exeoute
then, TOMITA was given a report only after the execution, and neither saw thesg
priests nor knew that they 1ere excecuted,

Homevar, the charge of this case doterninca the fret of nurder only
hy the confoasion of TONITA, I would 1like to explinn now that the confession
of the accused itself is not voluntary,

The charge of this onse and the testinony of the reccused intrinsieally
differ,

The chnrge stotes that TN ITA, did, nssault, strike, eause to be killed,
and ki1l vith an instrument, -~ deadly veapon, tuo priesta, hy inflieting a nortal
mound in and upon the body of the said pricats, and theroin ond thereby mertally
would the said priests, of which tho said nortal wound was so inflicted, as
afﬂralﬂid”tha snid priesta died,

Hovevor, Warrant Offiecoer SHIMA reportod to TOMITA thot he had shot the
tvo priests on the wostern cozst of 1'111 Atell by the order of Connmander
FOEUMI, This diffors fren whzt is stated in the specifications, Hereover,
no conorcte evidence h.s been shovn before the connission concerning —here,
how and by vhat ioploment they vere nurdered,

Then, tho proscecution introduced Jospoh Tabae aa o witness in ordor to
prove the faet, but his tostinony veos quite irresponsibleo, Even a layman
who does not know the law 11l easily find that his teatinmony was a false
statement fabriec ted intentionclly, I will show scme exanplos:

1), Ho tostified th~t the doy when he discovered the dead body was seven
days after their disappearnnece,

2), He tostified that a Jupanosc potty officor took the Gilbertese
ntives in ordor to bury thc corpses of the priosts with vhon thoy had arrived
t Nild utﬂu.

3), He testified thot the dead bodies lay zlnost at the sane spot on
the sea shorc, one on the rock and another on the sand,

4). Ho testified thot ho thinka thosc corpses werc throvn into the sea
vere washod zshore by waves, nnd that the corpses lay vhere woter care in at ‘
high tide, |

5)s Ho tostificd the eorpsecs hnd no clothing on their body, and he could
soo nll part of the bodics, In tho chest of oach eorpse he could see a hole
1ike wound which he thought to be the wound of bayomet, On tho ~rns of eash
corpsc mere snall wounds vwhoro ho thousht that erabs had caten the fleshand
thore vore no othor wounds nor bad odor, At first sight thay found that they
werv Frthor Durand and Fother Marquis,

e . e e

Aftor testifying thus clearly they answored the cross-exanination of
tho defenso rs followst
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1), He does not remember vhother the day when they went out te bury the
corpscs wap shiny or rainy.

e g o

2), He does not know how to go from their tent to the place where the !
corpscs lay or the place where they buried the corpscs, He does not know the ‘
charactoristie-features of the place, He said that he oan go to the place, but
he oan not draw the pleture of the places,

3)., Ho tostified thot the corpsecs which had been in the mater for scvon
days in the tropical zone were neither putreficd nor smolled bad, and he I
gonld roeognize at first sight that they were Fathor Durand and Father Marquis, ’
Besides, ho could rcecognize n holo on cack of their chest and saw that they were |
bayonet wounds, |

Wo are quite stupified with annzenent to hoar their cnswer that the
two corpse thrown into the son drifted to the same spot of shore ond after |
sovon doys in a hot climnte, ‘

If he had lied as follows, it would have soundod true: "As it was o
week after their disapoearance and the corpscs were putrefied, I could not
discern who they were, but I could idéntify the corpscs at least by the elothing
they wore"”, But if they wore nothing, ns the witness stcted, hom could he
identify the doad body. Corpses in the vater in the treplezl zone will
svell and putrefy in o day or two, Any one enn tell so without asking 4 doeter
about that,

However according to the witness, the dead bodies were in the mater
or on the hot sand for a meek and were neithor putrefied nor smelled baod, :
There were no rencrkable changes in the corpses, They could identify at first
sight thot thoy were Fithor Durand and F-.ther Marquis, and could see that the
wounds on their cheats wore those nade by bayonets, Ewon a nman who has no
cormon scnese will undorstand that the witness lied and gove falsc testinony
or has a renarkable incpgination, He one will nevor think that Japanese
soldiers are so foolish as to usc the notives for thelr burial and te tell about
tho case, as the witness stated,

I believe thot the Menbers of the Comnission would fully understand that
such testinonics noced bo paid no attention,

Morcovor, their corpses hove nover beon diseovered yot, and an inspection
of the loenlity has never boon made, In order to provo this ocnse, the
prosccution has only tho affidavit of the accusod vwhich hns no walue as an
ovidence, The corpus dolieti hns not been proved , In this case the bodies
should bo discovored or strong and convineing ovidence by offered as to why
the bodice cannot bo found, Legnlly thia pnust be done othervise the corpsecs
delicti hns not heon proved, {

In such case can it be alloved in erininal procedure to deternine the b
fact ef nmurder only by the incredible proof, a hearsay? 8

In erder to determine such a doubtful cnse, the prosecution nust exanine
the place of purder, find the dead body, exanine the injury cnd discover the
instruncnts used for the act, They nust show the fact concretely, If they
do not do so, one may scy thot the two priests did not die then, We can
also imagine that they were not executoed but escaped,

My friend, JIMBO, Hobuhiko, Lieutenant Colonel, Imperial Japonese Army,
wos scrving =s the sonior ptaff o 'ficer of Goneral HOMMA in Manila Fhil ipincr
Islands, At that time, My, Roxas, vhe is now tho president of the Phil ipines,
wes held esptive by the Jopanese ferces, and was to be executed, JIMBO o
dotained by the Chinose governnent, cs & war crinincl suspect, When Mr, Roxas
honrd this he offcored a petition proving hies character to Shiong Kni Shok in
ordor to roward his benevolence, This wos stoted in the Japanese paper a few
nonths ngo, and I was vory delighted a™out 1it,
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It 1s out of qucstion as to vhothor there is a beautiful stery bohind
this ecso, But I insiat th:t it is not adnissible in erininal procedure to
doternine the foet of nurder only by the roport of the exccution cnd hearsay -
and without any conercte proof,

Fourthly, it is very doubtful vhether the confession of the accused
waa nade veluntarily or not, The confession of TOMITA was nade not +hen he
wae exnnined as a mar erininal suspect as wias stated but vhen he woe invos-
tignted aos o witnesa in another case with which he hed no conmncetlon, 1.e,
the cose of an Anmoriecan flior, Desides vhen he wos exoniied 28 a war oriminal
suspcet he w2s not questioned directly., He was forced to rewrite and sign a
lotter propored by the investigotor, and did so, A confession made by such
a nothod can not bo szid to be voluntary, In the Japanese code of criminal
procedure, a confession wee not regarded ae ovidence, in orinciple, with the
only exception that if in the loeal court ond if there is no objoction by the
parties, A ticle 346 of the Japancse code of erinminal proscodure statoss

BT T

"The confession of the nccused in the loecal court may be eonsidered as
evidence if there is no objection by the parties",

Though I don't know the United Stotes laws +rell, I beliove there is
no diffceronce in the source of the law,

Fifthly, I want to oxplain cbout the differencc between the confession and
the testinony of the accused, In connection with the evidential wnlue of
tho confesslon I would like to state his psychologieal condition in which he
nade o confession which mas quite difforent from the fact vhen this navy officer
vizs fighting as beat o35 he could being confident of victory, uncxpected defeat
suddenly cppeared before hin, He wme eapturod, and had to spend his days in
o prison stockade, All his hopos nnd proniscs werc gone, His intimate
conrcdes were killlod in cetlion or cxoeuted ne war erininals, Ho wos 1n a
conplcte state of confusion,

At thot tine ho vrs invoestigated, Though this cxecution was nlloged to
howve boen done by Warrcant Officer SHIMA on the order of Commander FUXUKMI nnd
he hinsclf has no conncction, the crininal SHIMA was his dearcst subordinate
Whon he thoucht that SHIMA wes killed in action, he came to think that it
vas vain that only he alono remained alive, He abandonod himsclf in despair,
He thought it bottor te be burdened by the respofsibllity of his subordinate
and he nede a false statenent and 'ms forced to do, He signed vhatever
he wna asked to sign, His tcstinony concorning this point is not unrccsonchle,
I request your honor the president and the nembers of the connission to
considoer this point deeply,

Lostly, I would 1ike to introduce the facta of thia easc,

Spocific~tion lond 2 stnte that the accused TOMITA, did, on or about
5 lovenbor 1942, on Mill A4o0ll, causc to bo killed, and kill, one Frnther
Louis Durand, a French nationnl, and one Father Leo Marquie, o Sviss nationmal,
The prosocution, in order to prove this charge, introduced a document written
by TOMITA o8 an ovidenoc, But this confession 1s, as I stated before, not
voluntary, He was forced to rowrite and sign a document prepeaged previously
by the investigator, This 1s o kind of compulsion, Besides, the anccused
does not acknovledic it, because, ns he testified in this court, ho then gave =
falsc story in such eonfusion,

Tho nceused has confossced the truth as follows:

1), It wes on 3 lovembor 1942 when TOMITA arrived at Mili Atoll as the
comnanding officer of the Mili Detachnent of the 62nd Naval Guard Unit, Ay
that tine, thore mas stationed ~t Mili A,0ll the 3rd Speeinl Havel Landing
Unit of the Yokosuka ilowal District which took charge of the guard and the
connanding officor vns Conmmandor FUKIAI

2), On 5 lovembor 1942, TOMITA rolicvod FUKUMI At that tine, TOMITA,
rocolved orders fron FUKULI concerning t o pricsts vhich was then in the
oustody of the Jopanesc trocps. The order was as follows:
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(n) Thc(:ma priests, with several nativeas of t'ﬁ!a Gilberé‘.. Addled Ina -

lar>e eanoe vithout permission in our strategic area,

(b) They lied that they drifted ashore, They landed on a southern

island of the 1’114 Atell and spied our arrangement of military power and defense
eonditien, Pl

(e) Though they are not English or Amerieans, they intended to offer
their intelligence to the United States and England,

(d) Punish the two priests, because they are spies,

To the above order, TOMITA, Answered:

(a) "You captured and investigated these. priests, and such order as the
execution of them troubles me a great deal, As you are going to go home by
a ship, please take them with you',

(b) Then TUXUMI changed his mind and determined to toke them back,
(e) Thus TOMITA took over from FUNI and saw him off at the hill,

(d) Then the FU/UKI unit left Mil4 Atoll, It was toward the evening
of 5 llovenber 1942,

(e) After seeing TUKUMI off, TOMITA engaged in preparing a report to
the commanding officer of the 62nd Ilavnl Guard Unit concerning their despateh,
the orgonization of his unit, and the conditions of armament, medicines, and
food, Then Warrant Officer SHIKA came to him and reported, "FUKUMI ordered me
to exeoutc the priests by rifle because they are sples and teo report the
conscquence to him, And I shot them at the wost const of the island and buried
them", I was so much astonished and get angry as FUKULI had broken the
promise and hnd ordered SHINA to executo tho pricsts. I scolded and reprimanded
him saying, "Report that to Commander FUKUMI, beeou=e he ordered you so to do",

This is the truth in this easc, and I believe that TOMITA's statement
is quite true, I will show tho recson as follows:

(1) FUKULI was the commander of the 3rd Speciczl laval Landing Unit
of Yokosuka Hawnl District and under the right of competent authority he
was in charge of the defense of Mild A.oll, Thercfore, he had a certain
judicizl power and with this power he investigated the two priesta and found
them to be sples, 8o wo are able to conclude that beforc the arrival of
TCFITA, TUKUNI intended exccuting them by the following testimony of FUKUKI's
2 jutant ITO: that he (FUKUMI) said, "We must execute thom boozuse they are
splea",

(2) Howover, TOLITA, Ryoji was at that timo only 25 years old, Ho
was o eommanding offieor, but only a temporary one, of the advance troops to
propare for the organiszation of the 66th Guard Unit, And this mwas his first
experience ns o commanding officer, The defense duty conferred on him was
alroady too heavy for him, His duties wore eonfined to defense only, The
judieinl matters were vested in the rights of the competont authority (organis-
ation leader) Commander 1.SUDi, Cecr - 4. Officer of the 62nd Guard Unit (then
in Joluit), Therefore, in order to carry out the execution he had to consult
the competent authority (organisz-tion leader) Commander VASUDA. To expoute
2 foreigner by his omn decisién was too big an act to be done by TOMITA, There-
fore, even though FUIUKI =as his senior officer aond he was under his comm~nd
ot one time, FUKUMI was the competent authority (organization leader) of
another unit, se it wns proper for TOMITA to not nccept the execution even when
he was given orders by FUKUII, bocause it was outeide of his duty, And
FUKUMI did the investization by himself and found them guilty, Moreover, he
was roturning home and had n chonce to send these suspects to thoe rear, There=
fore, TOUITA expressed his opinion to FUKUMI that he should take them back with
him, FUKUMI could not holp but nceept this prcper opinion andit is matural
thaot ho ~coopted the idea that he should take them back vith him,
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(3) Aceording to ITO, Hiroshi's tostimony: ‘

FUKULI's ship wos small and worn out, Ewven all his (approximatoly 500)
mon eould not bo aeceomodnted, Tho ship sailod vwith soldiers crammed into even
the bunker hatchcs, So we ean sce that thore ™as no spaco to nccomodate the
foroigners, It is said that at first the schedule was to eall at Truk, tho
sito of the Mildtary Court, but on instructions from Japan it wcs not to eall
at Tr“k.

——

Consldoring thosc natters FUKUMI promised TOMITA he intendod to tako
thon to Truk, but the course of the ship was changed, If heo tock them idth
bim he had tc take them to Japan, Thore was nc space to pormit that, Sc
it con '7ell be imegined thot he changed his mind and igncring the oremise
that he made to TCHMITA, gave orders to Warrant Officer SHIMA, who was the deck
officor and had elose contact with the headquarters, to do the executicn,

(4) Here the prcblenm lios as follows:

(n) Yhy didn't PUKUMI givo ordors of oxceuticn tc one of hisown
subordinctos instead of Warront Officer SHIMA? I ipagine this is beecnuse
SHI'AW vos tho deek officor and had elose eonnocetion with the headquartefs and
nlso because helknew hin well, And it is clear that his subordinntes vero husy
in preporation to gc home and did not have leisure time,

(b) Why did he directly give orders to SHIMA without letting TOMITA
know? It 4s natural to ecnelude that the reason for this was that he had pro=
rnisod TOMITA that he would take the pricats back vith hin,

(5) Concerning the date that Warrant Officer SHIMA had executed the
priests:

Adeccrding to the teatineny of John Inan, it was on the 2nd or 3rd day
of Hovember 1942, the morning of the day following TCMITA'S arrival, He says,
"When wo went out for work in the morning, the priests more there, but vhen we
cano back for noon lunch they were not there", So it is clear that it was in
the morning,.

Witness Joseph Tcbae says that on the morning of lovember 5th, vhen he
wns golng out to vork the priests nere there, but when he ecame hcme for noon
lunch they were not there,

Warrant Officer SHIMA ropcrted the execution to TOMITA, Ryoji right
after FUKUMI unit left, Ccnsiderable time 1s neccesary to perfarn the act
sc I an certain that it wce done befere the ship left, Morecver, witnoss
YAMARE, Masno and ITO, Hiroshd testified that TOMITA unit arrived at the island
on lovenber 3rd and the departure of the FUKUMI unit was in the afterncon
near evening of llovember 5th,

(6) The problen of command of Mili Guard Unit: '

The FUKUMI unit was relieved by the TOMITA unit on November 5th, 1942,

From the tine of the arrival of TOMITA unit to the mcment the FUKUMI unit ;
loft, both units were in a dual arrangement, During this periocd the command i '
vested in the senior officer and the junior cfficer comes under his command,
Sc it 48 chvious that since FUKIMI was a navy ocmmander and TOMITA mas a navy
ldeutenant (junior grade), TOMITA was under the command of FUKUMI and FUKUMI
hnd the command until the ncment the ship sailed, In partioular FUKUMI
wes the competent authority (organiszaticn lmdar:'j of the Yokosukn 3rd Special
laval Londing Unit and hod the rights of defense and judicature, Whereas

TA uas.undor the cormand of then Cantaln MASUDA ecnpetont autherity
crganigation lender), of the 62nd Guard Unit, situated in Jaluit and he had |
authcrity only over tho defense of the M4li Detachmont, Therefore, after
the deporture of FUKUMI the judieinl power in Mili Atoll was wested in Captain
MLSUDA,

e

| Making o synthosis of tho tostincny of the witnessos the truth of the
' cise 48 ns I have stated above, Therofcre, the ccnolusion is dravm as follows:
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(1) It 1s elear that tho aect of Worrant Officer SHIMA was dcno by !
orders fron FUKUMI vhile FUKUMI was still on the island, sc TCMITA should not
toke the respcnsibility.,

(2) Evon if ve should assune that the act of Warrant Officer SHIMA was |
porforned after FMUKIMI loft, was much as he had done it by orders of FUKMMI,
TOMITA whe was not ecnnected with it hos no reascn for taking the responsibility,

4ll in all, I an of firm belief thot TOMITA has absclutely no responsi-
bility in this ease,

Herotofore, I have explained in detail (1) the jurisdiction, (2) the
applierticn of law, (3) the cbscurity of the facts cn murder, (4) the
insufficient prcof, and (5) assuning the fact cf nurder to oxist, no responsi=-
bility falls on TOMITA,

Your Honcr the President aond the Monmbers of the Commission,

I appeal to your ivlae judiment, and vith plereing eyos to-scek the
truth, I 2sk you tc find the zecused innccent,

If there should cxist a slight doubt, I :1dsh you would reeall that
famous saying in law, "The doubtful is not ccndemned", I have heard that
in the United Statea it is the everl-asting prineiple tc be sclomnly protected
in the ccurts that, "It ia bottor for = thousand guilty to eseape rather than
have cne innocent nan condenned unjustly",

I bolieve, from the many petitions and by his cnduct in this ccurt
you have reecgnized his noble character and pentle nature,

In closing my rargument, I ask you to find him innccent and enbale him
to regnin hie froedom in order tc ccntribute tc mankind,

MR. AKIMOTO YUICHIRO

I certify the above to be a true and complote translaticn to the
baat of my ability,

IlE E, KERRICK, JR,
utenant, U.S.H.R.
Interpreter,
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CLOSING ARGUNENT FOR THE !CCUSED, IIEUTEN/NT TOMITA, RYOJI, IMPERIAL J!PANEEE N'VY,
DELIVERED PY COMVANDER MIRTIN E, C'RISON, U.S.N.R, iT GUAN, F/RIAN:S ISI.NDS ON

RECEMBER 14, 1946,
Gentlement of the Commission:

This closing crgurent might well be he-ded the protection of neticnels becsuse
this present erse is en application of internaticnal lew end the decisicn of this
eourt will be of profound importence, you, gentleren of the commission, will eithes
estoblish new law as regerds the jurisdiction of netionels or the old lews which hen
for so meny hundreds of yerrs given to sovereign notions the right to try persons
for erimes committed within the boundry lines of the netion will be upheld, Im
other words the nolice powers of r metion will be resffirmed.

The protecticn of eitizens sbroed or at home is e legal subjecet. The protectism
of this accused, Licutenrnt Tomita, Ryoji, Imperial Japenese Nevy, is e legal
metter, The found re of our govermment in the preemble of the Constitution seidi
"Ne, the people of the United States, in order to form ¢ more nerfect Unionm,
esteblish justice, insure domestic tranquility, provide for the common defense,
promote the genernl welfsore, and secure the blessingas of liberty to ourselves
end our posterity, do ordein and ostnblish this Constitution for the United Statee pil
of imerice,” By article one the legisletive powers were vested in e Congress, |
By artiecle tro the executive nower wrs vested in the President, By article three X
the judicirl power of the Unitcd States wes vested in one Supreme Court and in such i’
inferior courts s the Congress may fror time to time ordain cnd esteblish, This
court is » judicial court limited in povers, but a court which is independent of Wi
the executive or legisletive brences of our govermment, It is for this cormission iy
to determine the loew pertinent to the facte in the cese end to clerrly and fear- ]
lesely emunciate the principles of lev ne they apply to this cese, Upon the H.
sorpletion of the proceedings they shell be transmitted to the Judge Advoerte Genen i
of the Nevy to be revised -nd rocorded., i

Section 233 Nevel Courts ond Bosrds strtes thet Wnder the levws of ver end the
provieions of the Ccneva (Prisoncre of "~r) Convention of 1929, prisoncrs of ver
arc subject to the jurisdiction of ¢ neval court martisl, We hold however, that
this doecs not give this commission jurisdietion to try 2 Jrpcnese nationel for an
alleged crimo corritted on Joponese sovereign soil apeinst e citizen of Frence and
epeinst a citizon of Switserlend, o

In our spociel plees to the jurisdiction of this commission to try this cese

re poimted out the irregulerities in drewing up the charge and specificeticns, We g

stressed the frot thrt the Judre Advocete Gonere) of the Nrvy Depertment cennot e

confor jurisdiction upon thie cormission where none existe, ;
The proscouticn foiled to answer ¢ single essortion we mede regerding leck of i

Jurisdiction, Why? There isn't any ansver, There isn't any jurisdiction in this x|
gommission to try this case, The introduction of e clessified dispctch from the EFy
Judge lLdvec~te Genoral of the Nrvy Depertment as euthority for this eommission %o w S
try this cese in no wey enswers the ruling ccee lew which we presented es the e i
governing lev in this cese, Morshall C,J, in Schooner Exchrnge v MeFadden 1812, 4.
7 Creneh, 116, 136, stctod the law in these words: "The jurisdietion of the R
netion within its torritory is nocessarily exclusiwe end cbsclute, It 1s suscept= &
ible of no limitetion, not imposed by itself, Anmy restriction upon it, deriving -
velidity fror en crternsl source, would imply & dimimution of its sovereignty to

the extent of the reetriction, rnd en investment of thet sovereignty to the scme

extent in thet power which could imn-se such rectriction, All oxcepticns therefore

to the full end complote power of a neticn within its territories, must be treced

up to of the netion itself, They cen flow from mo other logitimete

this encient lrv simply
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Frederick Shormood Dunn in his bood "The Protoetion of Nrtionals" in chepter
IV, poge 46, stetes "The low of diplometiec protecticn is ¢ comperative newcomer
in the field of international jurieprudence.
- s e o o e o - e e o s s s o o - - o o s e o = - - -
Grotius ond his immcdiete successors had little if enything to scy in regerd to
the Jozel obligntions of o stete toword foreigners end foreign property intercsts
vithin its bordors, ot lecst in time of pecce,”

e e e i i s

MWattel v 8 the first of the clessicel vriters on intornetionnl lew to glve
much ettention to the subjeet of protection of cliens end thoir proporty intoreste.®
Tbid p, 48, His colebrotod work on "The Lew of Nntirns, or the Prineiplcs of
Netural Lav" wes vritton more them o century efter Grotius work hrd eppeared, He
stoted: WSovercignty following upon ovmership gives r nationm jurisdiction over the
1 torritory subjoct to it, to t-ke cognisance of crimcs committed therein, end of the
difforences srising betmeon the citizens.®

We quoted from tho ecse of Reymond Fornnge decided by the supreme court of
Frenee et Prris in 1873. "™The right to punish hrs no foundetion creept the right
of sovercignty, which expites at the frontier, = - =

But the lew con not give to the French tribunel the power to judpe foreigners
for erimee or misdemeenors committcd outeide of the territory of Frence; thri
exorbitent jurisdicti n, which would be foundrd neither on the personcl stctute
nor on the territorisl stetute, would constitute n violrtion of internctionel lew
ond an rttempt preinst the sovereignty of ncighboring notirne, ===, the French
tribuncls ere +ith ut rower to judre forcignors for acts committed by them in a ¢
foroign counrty; thrt their incempctence in this rogerd is absolute rnd pormenont;
thet it ern be veived, meithor by the silence nor the censcnt of the rcouscd."

In the United Stetos the territorinl prineciple ie the besis of eriminal
jurisprudence, rnd the plrec of the commission of rn offense is gencrally recognized
as the proner cnd only pl eco for its runishment,

Mr, Justice Story sposking for the court in thecose of Appolon; 9 T'heaton 362
soid: "The lewe of no netion cen justly oxtend beyond ite own territories, except
#o far -8 reprrds its om citizens, Theoy ern hrve no forec to control the sover=
eignty or rights of any othcr noti n vithin its om jurisdiction,”

We citod meny morc ersce in our epceirl pler to the jurisdicti n of this
commission to try this cesc, '"e hold thrt the facts shoring neo jurisdiction tero
ppnerent on the freco of the snceifierticns, The evidenco introduccd in this ccse
shows clerrly thrt the ~ccused is & Jrponese netionel, the clloged erirmo wre
committed on Mille /ftcll, Mcrshell Islonds, a mandetod islend over vhich Jepan
oxercised sovereignty cnd thet the vietims of the alloged murder were eitizens of
Frence ond Switzorlend, Under these eireumstanccs it is incumbont for this court
to rulc thet it hrs no jurisdietion in the present case,

The prosecution has friled to show thet the two vietims werc unermed noen-combet=
ents, but it hrs been shovm thet they wore both ncutrals, They come under erticle
16, cheptor III of thc Hrguo Convention of 1907 which stetca "The noticnels of a
stete whieh is nct taking pert in the wer ere considered ers neutrals,"

The prosecution heve feiled to show in o single instenco any provieions in the
Hrgue Conventicn, tho Goneve Prisoners of Wer Conventio , or the Geneve Red Cross
Convontion cpnliecble to ncutrals, Clerrly thercfore this is not an offense in

viclrtion of 1levs -nd custc 8 of wrr end the Commission shovld so rule, :
The nrosceution hove alse fediled to show where in these conventicns provide ]
oourts or punishmonte for individucls who viclrte the levs rnd customws of wor, - ’
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On the other hend ve pointcd out erticle 2 of the Hogue Convention No,IV of 1907
vhieh rrovides th:t tho nrovieions do not apply if 211 of the belligerents aro not
prrtics to tho Convontion, Since neithor Itely or Pulgerin rotificd thie 1907 j
Convention the reecused is not bound, |

Jonen did not rotify the Genove Prisoncra of Wer Convention of 1929, The more
fret thot J-pen did through tho Sries goveormment cgree to obscrve the provieions of
this convention mckes no difforonec log-lly.

The prosceution not only ehrrge thrt the offonse chorged is » viel-tion of the
lewes =nd custore of wir, but the offensc is rlso echarged to be in viclrtion of the
"morel stondords of eivilizod socicty." Since thie wes objcetod to nreviously we
vill ot this timc only sy thot this phrrscologr hrs no proecdont cither in mertinl
lrw or in eriminel 1°v, The rhrrsc should be strickon from tho snocifientions,
paerticulerly sinec thc rresceution hrvc offcred no proof regrrding this mrtter or
did thcy csk the commiesion to tclc judieir]l notice of the morel stenderde of
eivilized soclcty,

Sholdon CGlueck hoe scid in his book "Ner Criminrle, Their Prosceution cnd
Punishment” , pr 14=15, "In our dry rnd ege, onc mejor nim of tho rdministrotion of
Justice in internetionsl ~ffeirs is to dcmonstrote boyond doubt that levlessncese,
vhether indulged in by Herds of Strtcs, membore of milit-ry generel steff,membors
of rolities] eliques, or porso-s of lceccr stotus, onteids nrosceution eond
puniehment " Tiis commission must doeidc if thie is r wrr erirc ond if thc ccouscd
in this ensc is respensible rnd did eomrit the erime of murder,

Liouten nt (jg) Tomits, o young end incxncricnec offiecr, boecusc of the =-r
suddonly finds himsclf in commnnd of - gorrison on frr miey Mi'le /ftell, It is his
first comr-rd, Hec nrrives =bout Hovembor 2, 1942 and rclioves - gerrison forec
comrrndcd by ¢ Commenter, You beove scon Licuten-nt Tomite cnd herrd his testimony,
411 thc eiroumstrnece rro in mitigotion of ony ~et whick might hrve boin committod
during the short reriod of tvo dops whilc onc gerrison vns discmberking from the
hip nnd the old grrrisen forec commendced by Commonder Pukumd cnt -hoerd shin,

cre were mony things to be done in th-t short perdod of time, A4All scomod to go
wellwell, but therc une onc very prossing problom: Tio porsons, ecid to be priceste
hed lendod on Mille rbout o menth provious with nbout fourtoon notivee of the
Gilbe=t Islends, The pricets rcrc vhite rcn, Jrpon wes beginndng to pot Jittery
beerusce the *n rie"n forecs hrd storted to strike brek, ‘lur~ys suspicious of vhite
nen the Jrpencee imngined there pon were spices, Is it imvossible to bolicve thrt
undcr the eireumsteoncce the Joponcec on 1411c thought of them re endcs, Tho reeuscd
teetificd on the vitnees stend thrt Commnndcr FMuloumi told him the pricete 1ere epice
rnd should be put to derth, Why then, do you nsk, didn't he nwt then to desth vhen
hc first ecpturcd them? Agrin, hot' ern ' c probc the mind of these peeplo who reret
go diffcrcntly then we doy,

It 48 Jud-c Lecrned Hend, scnior judpc of the U8, Cireuit Court of Appcnls for |
Sceond Cireuit (Now Yor), Conncectiecut rnd Vermemt) vho srid: "The spirit of
liberty is tho spirit vhieh is not too surc thrt it is right, Tho spirit of |
1iberty is the snirit v*ich sccks to undorstond tlic minds of othcr mon ~nd women,
The epirit of liberty is the enirit vhich woighs tholr intorcsts rlongsido its om
without bicg."

Comnmendor Fukumi didn't put thosc pricete to donth immedirtely, but ho wedtod
until the dry licutenent (Junier grrdcngmitm., r boy of 25 yorrs, wrs rordy to
rolicve him ond thom teld him thet the trro nricets should be oxceuted boeeuso he,
Comnnndor Fukumi, h d found out thoy 'ero spiocs, Fhrt r stege sotting for <11 thisl

Licutenont (junior grede) Tomlir wes ceger to mekc o good imprcssion, but, nnd
he wonldn't heve boon czcloeted for tho job Af he hed not boen inte)ligont, stoppod
just long cnovgh to eonsider tho full morning of the instructicns,

He suggests thet the Commendor who hed enpturcd thom tekc thom with him on the
ghin to Jepen, We will probrbly nover know vhy this vrsn't donc, The rorsen
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adwvnneod now is thrt the ship vre overeromdcd with the gnrrison forec end the trip
wre long, Be thrt s it moy, Commendcr Fukurd erilod mwey on the ship, but the
pricets wore not -borrd, This vrs loto in the oftcrnoon of Novembor 5, 1942,

T —— i i

Tho young boy, ho wne only 25 yc rs old, w~s now in comrand of the grrrison
forec on ¥ille #nd the resnmonsibility wrs horvy on him, His friend Shimn, a trusted
of fiecr esmc to him rnd said he hrd earricd out the Commendcrs orders rnd hrd shot
the nricsts, Hov, when, end vhore? This too we shell probebly novor know bocause
Conmrndor Fukuml 18 doed nnd so is Warront Officcr Shime,

Now vhet docs our young officcr do about it, Hec srid hc wrs perplexed, He vrs
indced porploxed, So in order to rvold nll rosponsibility for tho ineidont, he
docsn't rnt to forr rbout it, Ho ordors Vrrrent Officcr Shime to ronort tho how,

- the vhon end vhere to Cormendor Fukumi einee the ordors ermc from him, But ho
suddonly ronliscs the Commandcr hrs s~ilcd on tho ship, Ho thinks of sonding a
signnl, but his bottoer judgmont seys no, He insists thet Shimn prke o roport to
Commrnder Fukumi, however, and with thrt dismisses tho ineidont. He docsn't vmnt
to know rbout it rnd £11 he knovs to this dey is thrt Shimr, vho is now decd told
him tho pricets hrd been killed, No onc hrs cver been cble to find any troce of the
bodica,

The urr ondod end it hrd been n ficree wrr so weo begon an invostigetion of
r11 thet h~d hapnencd to Ameriern prisoncrs of w-r vhile in the hands of the
Jrpenose, 18 tho ncouscd soid ho 81t everything wrs hopeloss, Uhet difference did
it mnke cmyny. So vhon on Ameriesn officcr questicned him rbout thie ineldent,
rnd prepered o stoteront for him he vrote one out similer to the one he wea showm,
Anything to plersc tho Amordcrns, But to his sorrow he found out thot vhot he
signod to plensc tho Amcrieans now wrs kceping him econfined es r wor criminal, But
whet eould ho dof

It wrs not until monthe lrtor vhen ho wes scrved with a paper which rord thet
he vne ehrrged ith murder of thc two pricsts did he rerlizo thrt he would be tricd
for murdur, Fortunstely thoy told him ho now hed counscl rnd so ho told the
Jeranceo laryor thot he hed vritten ¢ lcttor to Commonder Merinnes ond told the real
foots e frr pe he vre conccrncd rbout the two pricsts, The letter wrs vritten
gome time previous cnd signed by Licutenrnt Tonita, but now he deted it Soptember
4L, 1946 rnd gove it to the Jrponesc lauyor., The lowyers were ehenged in the ense
on December 9, 1946 nnd the trirl wvrs rosumed,

The recuscd vont on the stend as m titners in his orm behrlf Thursdny, Deccmber
12, 1946; Ko told his story ond tricd to explrin in the best way he eould ~bout
tho stctorents he hed previously eigned, The eross-examinetion begnn, slorly ot
first, but the grilling wes rclentless. Tho recuscd kept telling tho same story,
thrt he vrs innoccnt of murder, Then erme the question thet vee going to bo herd
to ~nswor by the rceusecd,

"Hryo you rt eny time sinec you wrote either or both of these strtoronte
attorpted to controt Lmoriesn ruthoritics to try to chrnge the cecount thrt you
wrote?

The uncxpoctoed nnsver ves: "I tricd to eontret Ameriecn ruthorities,®

Q. Whrt offorts did you mrko to econtret Americon puthoritics,
ins, In tho ond of Lugust of this ycrr I tricd to corrcet my folso etoterent
to the judge rdvoer<c of the hcrdquertcre of Commrnder Meriencs,

=

The prosceution dropred the idca of further questioning slong thoeo lincs. Thie
tre drngerous ground, There wes o short recoss, -

| I eskod the Jenenese lewyers if thoy knew of sueh r lottor, "Yos, Hore it in®,
Tt wre given thor by the former Jepancse lowyer snd thoy nover realiszocd it wrs of

. nny importrnce,
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sd beyond o reasonnble doubt, Tetus v, Stete (1907) 1 Ge, App,
L conviction very seldom ocours without diroct proof of the corpus d
| oither by eyovitnore of tho homdoide or by subsequent diecovory of the dond b
_ yot thare may hc oxceptions, vherc corpus delicti mey bo proved eircumstenticlly -
' or inforentirlly, c.g. s vhere the body is consumed by fire, or boiled in potash,
. or diesolved in rcids, rendoripg it imnoesiblc thrt it should over be produced,
~ Giting Fooplo v, llviso (1080) 55 Cal, 230; Rince v, Stete (1903) 118 Ge, 320,
S 0"\ 68 L.R.L, 33, 45 S.E. 376, 12 .'.u.uru.m. 205; Btete v, Cardoll (1886) 19 New,
i 319, 10 Fro, 433; Poo-le v, Bockwith ( , 108 N.Y, 67, 15 l.ll- 533 Lovelady
- ‘h‘- {1&35 1, Tex App 5483 “olker v, Stete (1883) 14 Tex 2pp.
. In tho ense of McBride v. People (1894) 5 Col, Arp, 91, 37 Pre 593 it v=s hold
¥ Eﬁc::{h: confession of defendent rithout proof aliunde cennot esteblish tho eorpus

i

. TWant of proof of tho eerpus delicti cannot be su-plicd by proof of the = =
' %‘_‘_ #tméﬁiniel cnnrusliunnnr tho rocused, People *r.‘gzﬁl (1908) 154 Cal, 363,
iy Cy sew 3 ]

-

)p', Thus in a prosccution for murder, proof of tho corpus delicti imvolves the
© . esteblisbrent (1) thet the porson nemed is doed (2) thrt ho crmo to his derth throw

the eriminel ret or rgopey of cnother humen being... A¥

3y The frcts forming tho breis of tho offonsa, that is, the ecorpue delietd, must

. be mroved eithcr (1) by direct testimony, or {2! by ve or circumstential

w evidence; and vherc tho evidence is of the lotter elese, it must be of tho most
cogent or irresistiblc kind,,.. ' o i

e In soue of tho stotos it is hold thet the clements constituting the legel
i{ corpus delicti, thet is, (1) tho stetc of focts constituting the besis of the
- prosceution, (5) the erimincl egoney of somg dthor humen being in bringing them
1? sbout, met bo osteblishod by dircet evidence; citing two Nov York cases, Ruleff
v, People (135!? 18 MY, 179 cnd Peoplc v, Bennett (1872) 49 ¥.¥, 137, 3y
e \

-
X -
i

;':;'T‘- ' Lord Chiof Justico Helo says: "I would never convict nny porson of m
~ | ar menslrughtor, unlcss the frct wore proved to be donme, or; et leest, tho body

. found decd," 2 EHrle P.C. 290." ; Fel)
Whrrtons Criminel Low Vol I ppe 449=458: "It scoms nov protty generelly w&

. thet circumstentiol cvidenco is edmiesiblo to csteblish the corpud dolictd ina
I\ tricl for purder, but thet it must be strong end cogent. Chrnoellor Wo .
. hovovor, scys: One rule which is never to bo depertod
. be convictod of murdor upen eircumstantial evidecnoce, unlos
. Bupy to hove boen murdercd hics boen found, or there is clcar end
Ragios thet such poreon is roturlly dend.! eiting Peoplo v. Videto
' Crim, Rop, (N.Y,) 603, In Now York it is hcld thet :

2 mst osteblish by positive ovidence eithor (
producing it; end thet rftor oi
irl wvidcnce,

g
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Meonfosedo 8, ovon in cascs of folony at common 1ow, wore the wockost ond most
! ell

' pdmiesion introducod by the prosceution ire obteined from bim by artifice, Yot this ©

6 gortednly true of the ndmission vhich the proseeution introduccd in this i S

tostimony, very 1ikely to bo obtainod by ertificc, fnlse hopody | aif
of frver, or monecce; soldom remembored socurstuly, or reportod vith. 5N
Biwpwhln in their nrture, of being dieproved by othor negrtive testls

« Com, 3’?-

Tho recuscd on tho ritneee strnd oxpleincd elerrly cnd logleclly how tho P
rdmission docs not cvon ostrblish tho corpus delictd,

This rdmission ie vhot is knoun s r eiroumstontinl confossion if it were &,
confeesion instoed of just en rdmission, Tho prosceution heve only showm circumst=
sntinl cvidoneo end hrve introduccd » eireumstontirl sémiseion. Tho circumstantisl =
cdmission hrs boen donicd by tho secuscd snd rlthough subjectod to & grilling erosse
exrminrtion this only tonded to prove his innocenco. -

We rofcr to tho statoment of the roousod which tho prosceoution put into
ovidonce, Strictly spocking it is not n "econfossion", but on rdmission, "Confos=
sion is voluntory rcknovlodgment of guilt, "Ldmirsion" is -n ncknovlcdgment of
frots tonding to ceteblish guilty, Peoplo v, Sovoteky 323 Ill. 133 153 N.E, 615.

Stotcments, doelerntions, or rdmission of frot inoriminating in their noture
or tonding to nrove guilt mro ~dmissions rnd not confessions, People v, Rupert,
316 11, 38, 146 N.E. 456, '

This sdmission tre denicd by the recuscd rnd tho commission must nov veigh
tho evidencc, The commission must dotormine the erodibdlity of tho tcetimony of
the recuscd undcr tho ssmo rulcs end principles es with othor witncescs,

If the dcfendont's tostimony cxploining his ret wre not improbrbly cnd no
contr-dictory cvidence to it urs introduced, it could not be rejeetod by tho jury.
Miller v, Stote 191 Wise, 477 211 N W, 278,

The rulc laid domm in Scction 158 of Nevrl Courts ond Boerds: "If there is & “RER
ronsonnble doubt re to the guilt of the aceuscd, he muet be requittcd” is most 5 e

syplicrble in this case, %
T'e eek tho conmission therefore, to find rs to thc nccuscd, Licutonent Tomite, ;1;‘;;
Ryoji, epocificrtions ono rnd two not proved #nd tho rceuscd is of the charge of "o
murdor not guilty, ond the commiseion doos theroforo coquit the srid Iicutonrat e
Tomitn, Ryoji of thc spceificntions end of tho chorge of murdor. AN
pS &
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| 8 Subject: Sickness of member of military commission,
| 5
| Reference: (a) HNaval Courts and Boards, Section 377.
| & iy
| In accordance with reference (a), I have to report that
| December 16, 1946, I found Commander Ramon J, Wallenborn, Dental Corps,
|[ 44 Navy, sick and unfit for duty, c
K.
|
| M.V, MeClow, "
| Lt. (jg), (mMC), UsHR, R
! Ward Medical Officer, et 1 -
!

RS B

§ CERIIFIED TO BE A TRUE COFX

103rd U, 3, Naval Mﬂ. 2
Cusm, Marianas Islands,
December 16, 1946,

Idsutenant (jg) M.V. McClow (MC), USHR.
Commander Marianas,

Rear Admiral Arthur G, Robinson, U, S. Navy,

President, Military Commission, Guam,
Marianas Islands,

------




= O O O {J """'é‘j

.“. X

. CLOSING ARGUNENT FOR THE PROSECUTION
- DEJIVERED BY
LIEUTEN, NT EDWARD L. FIELD, U. S, X. R.

. If it plense the commission:

Thie commisgion hes heerd the vory eernest plerg of the three counsel for the
ecouscd in their closing ergurents in behelf of Lieutenent Tomita, In brief, I
would 1ike to ecomment, first, on some of the espects of their arguments, end second,
I would lile to sum u thie ecse ns sren from the view point of the prosecution.

- 8ince the recused in this cese is o Jrpenese neticnel, the site of the eribe |
weag on Jeponese territory rnd the victims were French aond Svise netionnls, the
accused hes objectcd to tho jurisdiction of thie commiession at the openirg of the
proceedingzs, In their closing srgunonte, the counsel for the cccused heve reitorated.
this cbjection, The prosecution vishes to point cut thet in sddition to the United
Strtes heving jurisdiction over this sccused, I nlsc believe thet Frrnce, Switsars
lend end Englend, es well os Jepan, may hove concurrent jurisdietion,

The reoeused heve orgued most wehemently thet Japan should be conducting these
proceedings rnd not the United States, The answer to this contention wre leerrmned at
the end of the first World Tecr, vhen we rlloved Germeny to try her own wer crimincls,
ond the world witnessed the moekery of justice rnd the trovesty of International
Low by the Germons thot followed, "o rre ecutcly awere that should this motter be
delegated to Jopenese hends the aceused would go scot free,

This questicn of jurisdiction hee been fully entieipoted by the convening
euthority cnd the corrdseion, in ruling upon this objection, hed mede cvellable to
1t for considering this noint, two elresifiecd documents from the Judge Advocate
Generel of the Movy, You hove ruled thet ¥ou heve jurisdiction, therefore this
question is scttlcd insofar ns this cormission is concerned]

The duty of this cormission now ie to try tho ease on the morits ond the frets
* presented,

The counsel for the recusnd hove further objeeted in their orguments, to the
phrrse "morrl etendards of eiviliszed scelety", In perticuler, I would like to
~gk the Jrnenose eo'msel for tho cceused; whet ecountry in the modern world, vhether /
oriontal or oceidental, vwhothor its philosophy is bascd on the concepts of |
Christirnity, Mohammedanism, Buddhism, Hinduism, or pegan, does not condemn rurder
a8 being in violaticn of ite fundementel prineiples of right end wrong rnd ite
porel stendards)

The elosing erguments of the counsel for the rccused reverl a moet interecting
giturtion, On the one hend the counsel for the accused clomor thrt the viotime
were neutrcls, snd therefore this is nct a wer crime in violetion of the lews and
customs of wrr, while on the other hend these semo counsel cherge these victims
wore sries and thrt their exocution wre therefore justified, Oen it be thet the
vietims were both neutrrls rnd spies et the seme tire? BSuch e position is unten=
| able end 418 incongrucus amd inccherent,

It bocowes quite immortenty thet ve ascrrtein just vhrt wrs the stetus of the
two priests, The ovidence ig uncontested, thet one of the prierts, Fnther Durand,
wre o Fronch netionnl, cnd the bther of tho priosts, Fother Merquis, wes o Swiss
netionel, It bes boon furthor brought ovt by the ovidence thet those two
pricsts hed livod for reny ycers in the Gilbert Islends, which is British territe
ory, In sootion 116, Wigmore's "Gvide to Amoriecn International Law end Practice®,
it is steted ns follows: "The eitisen of o neutrel stetc within e belligerent's
territory, is in ponerol irrmune from injury to pcrson or to property cxcept so fer
08 the oporetions of vrrfore under militery noceseity subject him to the some ek
risks ond roguletions under which the belligerents citisens ere subject.” o
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This generrl prineiple is elso found in Vhrrton's "Intornotional Low®, section
352; Rydo's "Internoticnal Low", seetion 630 to 633, nnd Wilson's "Internationnl
Lo, sogtions 122=126, We sce from this broed principle thrt if the victirs were
considered noutrels, they were imrmne to injury end on the othor hend if the viectims
were cobrtants they therefore would come under the protection of the lows of werl

The most importcnt noint in this ecse hinges upon the fret thet the viotims,
for whatevcr might hove bogp, phe recson, were incercerated by the cccused cnd under
such conditions they there.becere entitled to the protecticn of the lers and e 7
custcme of wer]

I Let us cbserve o bit fu ther the strtus of these vietins, Wilson, on Internst-
ional Lev, stotes in Section 115 es follows: "The strtus of ¢ poreon in time of
wer, whoever or.vhrtever they ncy be, moy be determined by their conduet usually
oe (r) corbetente or (b) non=corbrtonts," Corbotente cre then defined cs: "thope
lovful’y entitled to corry on hostilities, end ce reprosentrtives of the stete in
the eonduet of v-r, rre protected fror arbitrery trectrent by the opposing
belligerent", The stroius of r non-combotent is defired rs: "in gonornl extended
to these whe telke no direet pert in the wer,®

The prosecuticn hee nlleged in the specificctions thet the two pricets were
non=corbatents, Who then, moy be o non=corbrtent? Wilson's Internationsl lew, |
sccticn 114 hee this to scy cbout non=corbotrnt norsons: "the nonecorbetont porson !
within belligerent territory, ray be of the nctionality of that belligerent, of .
the opposing bolligoront or neutrel." A neutrrl person is defined in seetion 115
of Wilson cecording to tho folloving:s "neutrsl pertcns, thrt is those whe are
nrtionnle of o stote net toking pert in the wor, cre generclly exempt from intere
foronee, although lisble to the ordinery effeets of wort,

From the frets in this onse we hove seen thet the two vietinme were naticnels of
¢ st-te n't teking prrt in the wor, ond in gencral would thaerefore be considored as
neutrrls, Tho questicn then nriscs, heve thece neutr-ls by their conduct in eny
oy cltercd their stotus so s to reke thon ecorbetonts? Te heve scon from the
ebove thrt ell nersore roy be considered olithor os corbetonts or ¢s non=-gombetants,
deranding upon their eonduct, rnd we hove scon thet neutrods nre considered rs non= 1
corbetents, ]

Whot then doce the ovidenee roverl thot might ~lten the stotus of the vietirs
rg o result of their behrvior or eonduet? This cornrmission hes heerd the testinmony
of the vitincee John Inmon to the effeet thrt he »nd 13 othor Gilbortcec notives, in
the cormprry with the two vieti s, sot out in an open bort to go from Abeiang Atoll
to Mcreki itol) in the Gilbert Islonde, And os o resu't of adverse weothor they .
werce blovm fyom their course, After 19 doye of grueling herdships they were wreshed H
ashoro on Mille Aoll, The Jepenese on the following dry ploced these notives ond
the tvo prieets in custcdy ond therofore, by thie very reot, they brought the
victire under the protoction of the lrwe of wnr, From rll accounts, it is indieccted
thct the oeceuscd believed, or et lecst suspeetcd, tho vieti s of being poseible
sples, ond reting on this premise the Joponcse confined the vietims under guerd,
This cssurntion by the cecused doos not of itself, per se, olter the fretucl steotus
of the victins, cnd thc crux of this entirc crse liee in the frot th-t irresneotive
of vhetover the Jopenceo may heve thought, believed, or considercd, the vietirs to
bo, if the frets roverl thom to be non=corbatonts end not spies, thon the execution
of these two vietii s on the mistoken essumtion thrt they vere splos ies but murder,

pure ond simple]

S8ince the victirs wore intofmed by the Japencse ond hold in military custody
by them, the quoetion then arises, did the protection of the levs »nd customs of
wer reoruc to the vietirs as o rosu't of thelr arrest rnd inerrecration, In other
words, did the two prieste end the nativos theroby rovert to the stotus of
prisorers of wer? Who then may be & prisoncr of vrr and ce such bo proteeted by
the lare of wer? Wilson, on Intornctionmnl Llew, section 116, states: "A
of wer, is on individuol whom the cnemy enpturce end temporerily deprives of his
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personal liborty on nccount of his prrtieinction, directly or indirectly in the
hostilities, nnd vhom the laws of wer preseribe shall be tronted with gertein sons=
idor~tion®, In the scro scotion we find tho following: "thoss licble to be mede
prisoners of wrr rt the present tirme includet (1) the rogulor armed forces of the
bolligeronts, such ns the rombors of the ermy rnd novy, (2) those who lawfully
resist atteek, es levics on masse, (3) those who rre permittod to eeeorpeny the
srnod forees vithout forning ¢ pert of these forcee, ns newspeper corresprndents,
econtroetors, sutlers, ote., (4) in execoptionnl cases, porsons who mey bo of speelal
service to tho enemy”, If it plorse the comrission, it is the contontion of the
prosocuticn, thrt bascod on the misteken concoption and bolief of the Japenese, the

| two pricsts fell within the lotter ond spirit of poimt (4) in the aforementioned :
definition r8 to vho moy be nede a prisoncr of wer, Thereforo, sinee the Jepencse,
though incorrcet in so ecncluding, bolicved thet the two pricsts rmight be of specicl
gsorviec to the cnory rnd nlnced thom in eustody ne such, the Japenese, thomselves,
bro ght upon rnd owed to thoee vietirs the nrotoection of the lews end custorms of wor,

|
Noxt lct us consider tho frete thrt heve boon revealed by the prosecution's I
ovidonce, The cormdssion hrs hosrd John Imcn stote how he ond 13 othor netives, i
ineluding tho witncss Joseph Tebec, nccormanicd by the two pricsts, Father Durend
ond Fether Merguis, sot out in on opon ecnoe to go fror Abeieng to Morcki in the |
Gilbert Islonds, Imon hes further roleted the rceount of the sdverse wonther thet |
swont them from their course, thoir lrck of food ond woter end how thoy wore ovar= ;
houled by e Jepcneso ver ship cfter 8 deys et sea, The vwitnoes, Imon, further |
relrted thoir sttorpt to obtein food rnd water from the Jepencso wer ship ond bow {
their requost wrs rofused rnd they were put brek in their eance rnd loft ot the |
merey of the open men, Finelly this little group was coet rshore et Mille Ltoll |
in the Gilbert Islards on or rbout the 16th of Senterber 1942, -

The first night on Mille the nrtives end the pricsts were cered for by sce of
the notives of Mille ond then the noxt dey this shipwrocked group were cll errosted
end put in custody by the Japonese ond remnined in custody until the incidoent
concerncd in this trirl occurred, The cormission hre herrd John Imon's deseription
of how he snw five or six soldiers in tho comnond of on officer approcch one morning
rbout the 5th of November 1942, the tent in which Imen wes living with tho priests, r
Inen's tostinony further roverled thet the soldiers corried rifles without bayonota
end thrt tro ren hod white cloths to be used cs blindfolds, Inan vrs certein thnt
these cloths were to be used rs blindfolds becnuse he srw two of the soldiers try
thon on their cormncnions, JImen then tostified thrt he nover agein sow the pricsts
after this ineident, Ho further testificd thet he wos told by one of his follow
notives thot the soldicrs come end tock the tiro pricste cvey, Imen hns testificd
thet the soldicrs vhon he s~w in front of the tent tho merning the pricsts disopp=
cared belongod to the unit under the corrand of the cecuscd cnd he hrs furthor
tostificd thrt this incident tock plece ot e time whon Torite vos in comrand of the
grrrison ot Mille /tcll, end cftor Tomita's prodeccssor, Comrander Fulurd , had loft
for Jopan,

The witnose Joseph Tobre hns boen the prosceution®s chief souree to show vhet
ngtuelly heppencd to tho two pricsts, His testimomy conccrning tho sngn ot sec ond
the shimmrock on Millo corrcborntes thrt of Iman, Trbae hee testificd theot seven
days eftor the pricsts disappecred be wrs enlled upon to bury the victirs, He hes
further tostified thet the moment he scw the two bodies he recognized them es the
bodiocs of Fothor Durrnd rnd Frthor Morquis, Thoro can not be the slightost doubt
on tho pert of this commission thet the tro bodice seen by Toboe wore those of
Fothor Durend cnd Fother Merquis] You have Hoard Tebee tell that Fnther Durcnd hed
beon his torchor for two yorrse rnd thet he hrd know Fethor Morquis es o parish
priest, Tobro hod lived with thom during the doye of tho voyege end rlso during the
tire thay hed beem eonfined ot Mille, His idontification of those two bodies is
positivo cnd absoluto, It is to bo noted thot Tabno tostificd thet ecch of tho
bdlumdnlnrgohluwwth-hwrtnhinhhobonﬂaﬁtubnw _ ond
thet the bodics werc swol 'en ot the time thet he buricd them, Fromthe t of
the witners Tnbeo thore ern be ne doubt thrt the prisoners mot dooth es o
of violence and foul playl :

¥o then goro to the lest of the proseeution's evidenco ﬁnthth-mJ
.cumi:i.u,, mm:rn.m; :mnui.mmn
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malko ecrnicorning his denirl of this eonfossion, The confession hrs boon duly rdmitted
in ovidoneo by tho ecimission, »nd properly so, ~nd therefore must be given full
crnsiderction by this cormission in determining your findings, Tho chief port of
tho eonfossion insofcr rs tho nccuscd is concerned, is th-t it binde him vith
~eturlly perticincting in thc erire, In this confession the rcoused frecly ndmits
th~t ho crdored Worrent Officer Shirn, Kon, to excoute tho two pricsts, ~nd he
furtlcr stoted th-t it 78 suggostod to him thot these two pricste be cxocuted for
Fbad boh:'vic\r“,

Yhet thon is the 1o ~8 it npnlice to tho ovidenec in this erse? Thie nccused
ie chorgod with murder, rnd rurdor is "tho unleuful killing of a bumon being vith
melico rforethought ~itheut justificble cruse," Bofere o eonvietion crn be elenrly
recortoined on = erdminnl cherge, it folls upen tho prosceuticn to prove, first, the
corpus dolieti; sceond thrt tho corpus dolieti wes nroduccd by erimintl cet or
ngenoyj ond third, thrt tho recused did the erirdncl ret or sct in motion the
eriminel rgoney, The quustion then crisce, vh-t ie roont by tho term corpus delieti?
As dofincd in Rouvicr's Ieuw Dieticnory, corrus delictd is the "body of tho of fonsc®
or "the esscnec of tho erirc”, Sore toxt vritors heve oxpleined this torm ne
norning the faet thrt the erire h-s been neturlly porpstroted, As stoted in
Whrrton's Crirdinel I-v, sceticn 348, the cescnticl clerents of corpus delicti Are:
m(1) the existence cf o cortein sot of fects or rorsons to form the bosis of o
erimincl ~et chrrged®, rnd "(2) the cristence of the eriminsl net or cgency or couse
in bringing the sct of frets into cxistence®,

l

|
In section 347, Wherto 's Crininal Lev, it is stotod thet in order to estrblish ],
the corpus delieti, "on ¢ chrrgo of honieide it is noccsse~ry to nprove th~t the !
porscn nlloged in the indletnont to hrve been killed is, first, returlly dor, rnd
socond, thnt his dorth uns eruscd or reeompenicd by violence or the direet criminnl |
~goney of sorc other human boing®™, Lot us cxrminc tho rrosccution's evidonee to :
nseortoin vhothor the cormue dolieti hee boon proved in this crscl The cormmission
hes heord tho witnose Trbee tustify thot vhon erlled upcn by Joponesc porscniol he
buricd the bodics of tlo tio pricets, There ern be not tho slightost doubt thot tho i
corrus debbatd ie thus proved by the titness Trbro, or con thore be the slightost =2
doibt thot the tio bodics buried by the witnese Tobro wore cther then tho bodics
of Frther Durnnd ~nd Frthor Merquls,

The noxt clomont ~ftor cstrblishing the decths of the clloged vietins ie the |
proof thrt thore derths were ermeed or recorprrdcd by viclence cr the dircet i
eriminsl rgeney of sorc othor huron being, Tho witnoes Inn hcs relrtod how ho sow |
tho J~n~ncsc scldicrs cuteide of tho pricsts! tont with rifles ~nd blindfclds ~nd !
th~t nftor this ineident ho nover scw tho pricsts ~goin, The vitness Tonbeo hrs |
tcstificd thot he cbeorved » 1-rge holo in the ehost cf oreh of the vietirs in the
vieirity of his boc-rt whieh rpnorred to hin to be » beyrnct woynd, There 18 froo !
this toetinony cvory indiecticn beyond » rocscncble doubt thot the tuo pricsts not
dooth by viclonee ot the hends of sorme hunon being ~nd thrt theso denths wore not due 1
to n-turrl cruscs, This, gontleron, proves beyond © re~sconble doubt thrt tho ecorruc
dclicti hrs been estoblishod by the prosceuticn and further this 1s cstcblished by
{ndonondent ~nd dircet ovidonee thet is entircly freo of cny censidereti n of tho
gonfoseicn of tho reeuscd,

Vo ncw eo~c tc the third ~nd ncet immertent port nceosscry for the proscoution
to rrovo in ordor thet the ~ceuscd might bo eciwletcd of the erinc 28 chrrgoed rnd

th~t is t-~t tho rccuscd did the erinmdnel net or sct in moticon the eririnecl rgonel.

Lot us wxrming eloecly tho f£-cte nrosontod in this erso in ordor to nroperly
agocrt~in tho rolstionshdp ~nd tho reepcneibility of tho ~ecuscd for the dorth of
the tvo pricste, Ve brve rlrocdy sccn ond it brs boon nroven bayond £1l rorsoncble
doudt -t tho tio pricsts mot thoir docth undor viclent elreunstaneccs rnd tho only
legrl clenent noecse~ry to ecnviet the seouscd of tho erinoc ns cherged is to show
his perscrrl rospcneibility ~nd connocticn with the dortk of tho vietins, Both of
tho nresoeution's iritncesce brve idontificd the rceuscd, Licuten~nt Torite, r8 tho
eorr - nding of ficer of the Nrwnl Gerrisen ot the time thrt the twe priocsts hmppnr.wﬂ
fror tho tont vhich thoy woro ecnfined, 4Mke4-Thosc vitnosscs brvo node 1t rbsclutely ger
gleor th~% cn tho d~y of tho @ismrporrrnoe of the tro pricets thot Idoutcn~nt Torite
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h~d rolicved his vredcccssor ~s comrnding offiecr of tho grrriscn, Thoe eonrdssicn
h~e heord tho vitnees John Innn rel~te hew fivo or six Jrponese milit~ry perscnnel
undor tho eormnnd of An officer crne to the tont whieh the Frther's worce eonfined
o'rly cno norning, Tho witnese Inon further tostificd thet these soldiers were
rriod vith rifles rnd boyonots cnd thrt ho cbecrved th~t thay ecrricd two ploccs

cf vhite eloth with then rnd hew ho Imer thet the vhite cloths enrricd by the
Jep~ncee scldiors wore in fret blirdfclds sineco tho soldiars triod then on thor=
sclves in his nrceonce, Tho vitnoss Irrn hes rel-tod tht Fo did not sco *h-t tock
plrec cthor thrn the ~sscrbly of the soldicrs in front of tho tont in vhich the
priosts lived ~né vhieh ho hirsclf urs ~lso living ot the s~1c tiro, due to the frot
thrt bo 8 crdercd tc lo-wo the sree of the tant ~nd mrooced te tho nlmeo vherc he
8 vorkirg for the Jp-nose, This s~rc vitncse h~a furthor tustifiod thrt the
cfflccr rnd grovp of non vhen bo et in fvnt of the tont voro the perscns attrehed
to cnd rabers of the Nov-l Gorrisen Unit ecrrmndcd b the recused, Liouten~nt
Tomdtn, It i8 possiblo to nrgue thirt this ruch tostinamr rlene is sufficiont to
ostoblish » prior foeodc e7sc rponinet the necuscd Idcuton it Tordto, Wo neod nct
considor this point, hevover, ~s tho prosceution hee further ovidonee to shewr the
part ploycd by the ~ecuscd, Licuten~it Tepdtn, by ury of his full eonfcession,

This ccrrissicn bh~s vory pro-orly overruled the objceticrs <f the ~ecuscd to
the sdrission of the ecufessicn of Licutonrnt Tondite rnd nreperly cdrittod this
voluntery strtoront vritten in the porscnnl hendvriting of the ~ecuscd ~nd vhich wrs
shaym to hrve beon writton by the ceouacd froe of cny inducerents, throots, or
forra,

Fror: the confossion of the recusod it is shevn thot he crdored v Worront Officer
under his ecirrnd by nore of Shire Kon to axeccuto tho two pricets ond thot he lotor
rocoived o reply fron the srid Wrrrent Officcr that tho excouticn hrd been errried
:'ut'.

Thue vic sco, gontloicn, th~t is eleo~rly cstrblishced thot the recuscd, Liocutenrnt
Toerite, by ordoring thro oxceution of the tvo pricsts is sclely resncnasible for the
denthe of the tro nriosts rnd thrt tho noeccass-ry cleonents to ecnviet the neouscd
of the horieide fer which le ie ehnrged are ostrblished rnd nroved upen ell
rorgon~blec doubt,

The questicn thon criscs, "Is it propor to charge the recusod, Licutencnt
Tordta, itk murder vhon he hreclf did not retunlly infliet the rertel blove
upon thc bodice of tho vietirs?® The rnsver to this quosticn dopends on vho may
be properly chrrged ce ¢ priveipnl, Scetion 232 United Statce Crindinnl Codc strtce
re follovet "'hocwer dircetly coridtes rny ~et constituting an offonsc defined in
eny low of tho Unitod Strtes, or rids, rbots, eounscls, ecrronds, induces, or )
procurcs in its eurrission, is - prineciprl®,

It is nrtural tho ecounscl for the recused hrs vigercusly cbjceted to this low
rnd rsscrt th-t the nforosrid definiticr is nceulirr tc tho 1rv of tho Undtod
Stotos, Lot us obscrve vh-t the J-»rnoso Crininsl Code hrs to ery in connoeticn
tith *ho oy bo properly chorged a8 ¢ prineiprl in ¢ erine.

irtiele 60 4in the Jepencse Crininel Cedo strtes rs follors: "Tro or ncre
perscns vho hove ecopertted in eornittirg o erire are (joint) prineipals,

The cxprospion '(joint) prireipale! doce nct rofor sclely tc these whe hove
nertieinetod in tlo vhcle or nrt of the ~et forming nn cescontirl olenont cf o
eriro, If soverrl vorscns hove ecnspired to errry out r erine ~nd sore of the
gorspirntcre brve boon induecd to undortrko the oxoevticn of the eririnel rot, those
vthe hrvc thus eruscd the eririnsl intohtion teo be enrricd out rro rlso (:Ic-int,
prineipnls,®

Irtielo 61, "4 porsen who h-s instigeted cncther to ecrrit o erire shrll be
considured r prineipel, The snne applics to r pors-n vhe hrs nbottdd nn instigoter,”

This gontlorenis Joponose 1ov, net Anordern 1o »nd tho ~ccused is thus showm
to be proporly chrrged e n prineipel under both Ameriecn ~nd Jepencse low,
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The defensce rriecd by the cooused in rdditicn to tht of the gquosticn of jurle-
digction nrc¢ first; thrt the victins in this erse were spicos rnd therefore theix
excoution vrs justifinblo, »nd seecrd; r corplete rnd full domdrl of rny pertiedpot-
ien by the cecuscd in the erine, If eithcr of thosc defonsce rre esteblished, the
ecccuscd rust bo nequitted,

I hrve ecrronted provicusly thrt the ecunscl for the recused in their elcsing
nrgurnents, assort.d th-t the vietirs vwore both neutrals ~nd sploss. The eo nsel for
the receuscd, rnd the recusced hirsclf ivthon cn the stond re ¢ titness in his om
bohrlf, hrve dono © ecnsidorcble snount of tnlking nbout spics withcut rttornting
to axplein vhe roy be a spy or show roy overt ret on the prrt of the vietins vhich
would delegrte or cstablish then cs spies, The Hrgue Convention, reepccting the
Love ond Custire of ¥rr in October, 1907, definod a epy as followe: ™o porson crn
only be r spy vhon reting elrndcetinrely or on frlse pretcenscs, he cbtrins or condoave
ors to obtrin inferration in the sone of operrticn of o belligerent with the intont=
icn of corrmunierting it to the hoetile pertics.,® .Jrtiele 30 of the scre eonvention
stetces th~t a spy trkon in the ret shnll not be punished vithout previcus triel,
Deea tho cvlidonec sheu: th~t these priests wore re n crttor of fret spdce? 1
reitorate, the recusod heve shovm net o single set on the pnrt of the two priests
to indiente thrt thoy vere erics ond this being ¢ nottor of defonso, pleees the
burden of going forvrrd rnd est~blishing the faet thet the tve vietirs vore splos
upon the cocouscd cnd thoy hove friled in overy wey to catrblish this eontention}

Tho neouscd enllod Lioutonant Cormander Ito ns o titness, Iieutonernt Cormonder
Ito vns the ~djulrist of Cormrnder Fulumi, vho, cceording to the acousod, Licutonent
Tordte vhen on the etrnd in hiv om behrlf, told him, Iioutennnt Tordtr, thrtthe
vietire worc spice, Iiouten~nt Cormrndor Ito testifiod thrt he hed heord fron
Commondor Fukurd th~t the pricsts right be epics. This is o rost vrguc and undertain
asserticn end cthor thon the stetoront thet the vietir-s night be spiee ncthing in
the oy of ooncrete evidence hrs boen produced though the testimony of Iieutennnt
Cornder Ito to osteblish thet the priests werc sples, It 18 to be noted thet
Cornnander Ito testified thet only nfter his rrrivel »t Guon to oppenr before this
corrdssion did he lurrn thet the tio pricsts hed boon excoutod., Ie it possible to ‘
believe, in nceord with the eontenticn of the nceused, thrt Cormender Fukurd hrd I
ordered the executirn of tho two pricstp as sples and yot Fukumi's cdjutont, who :
agocnprnded him on the reoturn trip to Japen, know nothing of ite toking plrce?
Such ¢ econtention is unrcoscncble to the oxtent of being cbsurd] It is furthcrmore
notcd thet if Corrender Fukurd belioved these victine were sples, re is clloged
by the necused, vhy hrd he vnited so long in errrying cut thelr exccution? The
neeusoe een give no s~tisfoectory oxplrnntion to this questi-n cither] All the
evidence indier"os the vietirs in tho ecse erne to Mlle rs the scle result of
being lost rt sen rnd shiprrecked rnd there hrs not boon n porticle of ovidonce to l
support tho ecortention thrt they were spies, It is to bo noted thrt J-poncse {
worship which intcrecpted tho group nt sea did not find or believe they werc sples)
The fret thrt the reouscd oy have thought or suspeetod they vere sples end
excoutcd thom on the besis of this assunption, vhen in reality the vietins were not
sples, is no defensc for the recuscd, for his conduet undor these circunmstoncee is
nono other than th~t of cormitting rurder,

It rust be born in mind by this conmdseion the cocused hres testifiod thrt he
wes o twonty=five yorr old corvending officer in cherge of 500 men rnd thrt spproxe
inrtely cne=third cf thesc rem were now recruits rod nc e of thom hod undergone
gorbot, Wh-t povld enhnnee his prostige #nd boost the morrle of his troope to n
grorter extent thrn eould the exceution of tio sowenlled spice by such n young
eormending officcr the sceond dey he nssuncd comrrnd of o garrison? The cormission
must mot ovorlock the testimonmy of the scccusod, rs n witness in bis oom behelf,
vhieh rovorls thrt ho 1 ~rncd of the prosence of the two priests on 4 November and,
c8 he elrdned, similtrneously learned they worc ecnsid spies, Yot tho nceused
rode not the slightcet offort to econsidor the sceurity nnd gurding of these two
so=enllod epics nt r time vhen he essuncd the cermand of the grrri nor did he
ovon give the metter suffieiant inmportrnee to personelly or by properly cppointod
ropresontrtivo, visit or inspoet the plres used to confine these so=erlled spios,
Tho rorscn vhy tho cecused did nit eonsider the soourity of thesc so=erllod spdcs
is thrt r8 r nottor of fret ho did not boliove thoy were spics, and his ccnduct
so indiertas] e '
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The sceond dcfensc rrised by the cecouscd is thot of r complete deminl of ony
prrtiedpotion in the erdre, This is nct umusu~l, but cnthe eontrery the normnl
progudure for r nen freed squrrely vith o rrder echarge to nttenpt in nny vey
possible to cetoblish hie innccence, Porjury, frlsificrticn ond lying in the wny
of sclf-sorving stricients ere beth cxpected ond nerrel, The prosccoution hns
nreeented the sipned ecnfessicn of the nccused drted December 26, 1945. He nttenpted !
to caplodn ovoy this econfoseicn by scyang tht it 1re o ronlica of the stotercent he
hrd signcd proviously -t Mojurc rnd by csserting thrt be wrs foreed "to sign the |'
ecnfessicn, Yet, ho nroducce ncthing in the oy of ovidence to support this conten=
ticn thet bhe wrs foreed to sign this confesel-n, but cn the ecntrary the prosecution
hns presented covidence to shov thrt this eonfessicn vrs free and velunteryl

The recuscd rttorpted to explein ovay his eonfession nt Mnjuro by stoting thnt
falso potriotisn »nd the strodn of vrr induecd hin to sign this dceunent 4n thich
ha ~dnitted thrt he crdorod tho cxccution of the tro rrliests, Such trite ond
trivirl explenrti-nes ern surcly not be neceptod by this eorrissicn, ns8 rcrsoncble
ren, to belicve nn cecused vould volunteri’y on tio sentrrte ceecsicne sign stnte
rente to the offeet thrt he hrd rrdored the oxocution of the two vietins, This
entire téstinony of the receuscd is but n self=serving deelrrrtion ns r vitness in
his osm bohrlf end must rs such be given its croroprinte consider-ticn by the
eorrissicn, The recuscd hrs nct produeced - single cogent or porsunsive fret to
disprove in eny 'y the truth of the confessicns ho hre signed}

The receuscd hrd r distinet ~dvontrge in this ersc in thrt the twe nonm upon whon
he ncw pleces the full responsibility, Cormondor Fukurd ~nd "rrront Officcr Shinn,
ere both derdy Tho cctuscd hre been rble to errofully shift over to theose two dend
ren the rosponsibility of the erime in vhieh he partieipoteds

The corploto denicl of the rccuscd hrs olimdnrted tho dofense of supcricy ordors,
'nd I only corront cn this peint in crsc the cormissicn should believe the reouscd
ordcred the excoution of the vietire pursurnt to the orders of Cormender Fukumi,
The corriesion is well verscd in the lev ecnecrning supericr ordors end I vill only
ronind you thrt tho SCAP rules stote thrt supericr orders do not ecnstitute o
defonsc, but might be eonsidored in ritigrticn if the corrission so dosires, ,

In conclusicn I vish to corment on r fow points to be considered in the speocif=
ferti ns, Tho prtordel nllcgrticns of the spoeifierticns rre uncontestod by the
recuscd »nd hrve been proved beyond o rerson-ble doubt by thc prosccuticon, The
tcstinony indiertos thrt Torite vre on November 5, 1942 e licuteonent, junicr grede i
instord of r Jicutomnnt rs nlloged in thc specificcticne nnd the cormiseicn should
so find, There is eontrrdicticn of tcestimomy betieon tho confossion of the reouscd
rnd the testinony of the vitno e Teheo re to whothar tle vietirs wore killcd by
bayonots or shot by musketry, This bocores o frot vhich the cormission must
doternine rnd tho ecnelusicn in no wny rltors tho principrl ollogrticns,

- TP .

I w111 not corrent on the tochnicel torms used to rllogo the murder, wilfully, |
feloniously, ith prenediteticn ond malico rforcthought, otber thon to soy in
subst~nee these words noon intenticnnl, The questicn olved 4isj did the ~eeuscd, 7
Tomdt~, intend to cxeccute the twe pricsts? Tho cmsvor s judgod fxon the eonduct %
of tho recused through his ccnfossicn 48 emphatienlly in tho offirnrtivel

I vish to crein peint out thrt tho cpprehensicn of the vietins by the Joponose
and the resulting eonfinerent th-t wrs imposcd upon the vietirs cn the suspieion
of thoir being spics, brought the vietirs fully undcr the protocticn of the lows of
wor, rnd their subsoquent exceution, besed upon this ristr¥en suspicion in no vy
justifies tholir excouticn, but uncquivoerbly ecnstitutcs murder in o nost ctrocicus
end dinbolierl monner, 1

T recormond tho frte of the nccuscd to this commiseicn rnd nfter just ccnsider—
ntirn of the frete roy he roeeive the punishrment he s tly doscrvesl
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| missionaries by musketry, At that time SHIMA was the leader of the lat

| (Friday). During this interrogation I denied the facts, but having a guilty

l'~.
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-
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STATEMENT OF TOMITA RYOJI
l, I am Lieutenant TOMITA Ryojl of the Imperial Japanese Navy,

2. From 5 November 1942 to the time of surrender to the American
forces in 1945, I was attached to the Mille detachment of the 62nd Guard Unit
at Mille Atoll, Captain SHIGA arrived and after the Mille detachment became
the 66th Guard Unit, I was attached to this 66th Guard Unit,

3, Immediately after arriving at Mille Atoll, I relieved Commander '
FUKIMI as Commanding Officer of this island, Until July 1943 when I was
relieved by Captain SHIGA, I was on duty as a division officer (crdered to be
in command) at the 62nd Guard Unit at this atoll,

4s On 5 November 1942 Commander FUKUMI, before leaving Mille Atoll,
ordered the executlon of two interned missionaries because of improper |
behavior, |

5. On the same day immediately following Commander FUKUMI's departure
(5 November 1942), I ordered W.0, SHIMA Ken (killed in action) to execute the

Platoon which was attached to headguarters,
6, I did not interrogate these missionaries nor did they have any trial,

7. After the execution of the two missionaries, I received a report on
the execution from SHIMA, Commander FUKUMI did not report the fact that the3
were interned or kept as prisoners and said that he would handle those
detailey after the execution, Thersfore I dld not make any formal report
following the exscution., However, I did not report the matter to the
Commanding Officer of the 62nd Guard Unit,

g, Commander FUKUWI said that these missionaries, together with some
natives of the Gilbert Islands, sailed out from the Japenese occupled Gilbert
Islands in & canoce without obtaining permission and drifted ashore at Minamil
Hanare Shima of the Mille A+o0ll and spied upon the defenses of Mille,

9, I was questioned by an American Officer at Majuroe on 28 September 1945.
conscience, I quickly confessed the truth,

10,To the best of my knowledge the above statement includes all the facts
stgted correctly and was made voluntarily and of my own free will, No
promise of any compensation or threats or coercive action was made in making
this statement, I think this statement may be used in the future against me

TCUITA, Ryoji.
28 December 19.5,

The above statement was made and written and signature subscribed thereto
by lieutenant Tomita in my presence,

28 December 1945, J. AKAMAT
I certify the above to be a true and complete translation to the best

of my ability.
Fredvmilk 5

FREDERICK F. : ’
Lieutenant (jg), U.S.N.R.
"Exhibdt 29 Interpreter.
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4 September 1946,

From: TOMITA, Ryoji, ILieutenant, Imperial Japanese Navy,
To 1 The Judge Advocate of the Commander Marianas Area,
1. I have received an indictment for trial concerning two

missionaries but I had absolutely no connechion with this incident as is
stated in the followlng document,

2 I was thinking about talking to a lawyer about how to
proceed in regard to making a statement concerning the cireumstances at
the time the incident occurred, but as I have not had a chance to do so
up to this time I am going to relate thes conditions at that time in this
document,

- 1 hen I made a atatement at Majuro, I was in a chaotic
state of mind in which I felt utterly hopeleas at the defeat in the war and
in addition I could not sleep at night with worry for the fate of my
commanding officer and my fellow officers. 1 was on the verge of a nervous
breakdown, I was questioned at such & time as this about this incident,
Three years had already elapsed since this incldent had occurred. I
concentrated all my energy and will from day to day in countering the food
and battle situations in the continidous intense hunger and daily bambings
of the recent war., My recollection of the time the incident occourred was
very hazy but because the person who did the execution of the two
missionaries was SHIMA, Ken, Warrant Officer, IJN, who died honorably
in action and who worked well under me, and as I didn't care what happened
to me as I thought it was dolng a good turn as a superior officer to a
subordinate to say that I had received orders from Commander FUKUMI and
had given orders to Warrant Officer SHIMA, I said so,.

4t this time when I have regained my reason, I have
come to believe that I cannot assume the falss responsibility for an
incident which took place between Commander FUKUMI and Warrant Officer
SHINA, I shall give the details of the incident in this dooument, [

35 I am TOMITA, Ryoji, Lieutenant, IJN,

11, Warrant Officer SHIMA received direct orders about the
execution of two missionaries from the higheat Commanding Officer on
kille Island, at that time Commander FUKUMI, and he acted as a direct
sabordinate of Commander FUKUMI, I had absolutely no connection with it.

III., Account of the Incident:

(1) When I arrived at Mille on the third of November
1942, as the commanding officer of the Kille Detachment of the Sixty Second
Guard Unit, at that time the commafding officer at Mille was Commander

FUKUMI,

(2) After I had arrived in the harbor on the third of
NHovember I went directly to Commander FUEUMI and paid my respects, and
recelived the followlng orders:




(a) As senior officer, Commander FUKUMI, until sailing,
will take over-all command (as supreme commander) of both units,

(b) Because of loading and unloading, and other
circumstances, & guard from each unit, shall be put in each post.

{(c) The tranafer of guard duties will be on the day of
sailing.

. 15 I relieved Commander FUEUMI of the guard dutles on
the fifth of November, I recelved the following information concerning
the two misalonaries,

(a) Two missionaries together with several Gilbertess
natives put out to sea in a large type cance. They moved about our
operational area without permission,

< (b) They falsely stated they had drifted., They landed
on a long southern island of Kille Atoll and came to spy on our military
dispositions and its defense conditions,

{c} The two missionaries are not American but intend
to of fer information to the Americans and English,

(d) He ordered that the two missionaties bhe executed
for spy activities.

be I requested that he withdrawm the transfer of the two
missionaries as it would place me in a difficult situation if I were
ordered to do such a thing, as he was the person who had captured them,
handled them up to the present, and had investigated them, There was a
ship going to Japan ss at the present time and as he was returning on that
same ship, I expressed the opinion that he should take them with him in any
CaEe,

D Because I expressed this opinion Commander FUEKUMI withdrew
his order for the execution of the two missionaries and stated that he would{
take them on the same ship,

6. At thies point we finished discussing the transfer of guard
duties, I left the room where Commander FUKUMI remained and went to see
if there were any matters or problems connected with the words of Commander
FUKIMI when he saild that the time of reliesf would be the time of sailing.

Ta I went to the gate after this to see Commander FUKUMI
of f when the ship was to leave,

8. After this I became engrossed in making up a detailed
report addressed to the Commanding Officer of the Sixty Second Guard Unit,
about the prevailing conditions such as the asount of prévisions ,
ammunition, armament and organization of our unit and the movements of the
unit, While I was making up this report, Warrant Officer SHIMA came and
reported that he had received orders from the Supreme Commander of Mille
who was still Commander FUKUMI at that time, and he reported that he had
shot the two missionaries,

| s




e The orders that Warrant Officer SHIMA received froe I
| Coomander FUKULI as he told them to me are roughly ss follows:

| "The two missionaries now in eustody must be shot for
| spy activities, You (Warrant Officer SHIMA) shall execute the two

missionaries., As I (Commander FUKIMI) shall handle the execution (as I
| have not yet been relieved) report to me (Commander FUKUMI),"

10, When I received this report from Warrant Officer SHINA,
| I found out for the first time that FUKUMI had given direct orders to
|| Warrant Officer SHIMA and had the two missionaries executed.

l 1l. The report to Commander FUKUMI was made to FUKIMI by

SHIMA who had received direct orders and who was ordered to report., 1
reported the circumstances of this incident to the commapding officer of the
Sixty-second Guard Unit,

v, I swear that the ahove is correct.

TRITA, RYOJI,
Lieutenant, IJN. |

I certify the above to be a trues and complete translation of the
originel document in Japanese to the best of my abllity,
' : v, / $
AN Al
EYGEXE E. KERRICK, JR.
Liﬁuturmnt-, U.5.N.R.
, Interpreter,
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Op22D-FLF

OFFICE OF THE CHIEF OF NAVAL OPERATIONS
Serial No, 691P22

Bnd~-1
On Office of JAG Record of Prooceedings, MM-TOMITA, Ryoji/Al7-20
I (5-9-47) aar dtd 23 Nay 1947.

Yrom: Ohief of Navel Operationms.
Tot Judge Advocate General. L/
Babject: Escord of Proceedings of Military Commission at

Guam in the case of Ryoji Tomita.

1. BEsturned, contents noted.
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MILITARY OOMMISSION TRIAL OF LIBUTENANT
RYWI TOMITA, IMPERIAL JAPANESE NAVY, TRIED
21 FOVEMEER 1946.

GHARGE ElEA ILDING  C/A AOTION

1 MNURDER NG Aggquitted Approved
Spec, 1 did om or about 5 Nov 1943 on
Mili Atoll, Marshall Islands,
cauge to be killed one Father
Louis Durand, Catholiec priest,
a French National. NG Hot proved "

Spec. 2 414 on or about 6 Nov 1942 om Mili
Atoll, Marshall Islands, caunse to
be killed one Father Leo Marquis,
Oatholio priest, a Swies National NG Not proved .

Not guilty, acquitted.

AGTION OF CONVENING AUTHORITY Subjeet to remarks, approved the proceedings.

IACZS The accused was on 6 November 1942 commanding officer of Mili Atell,
Marghall Islands. On that date two priests, one a French national

the other a Swiss natiomal, both residents of the Gilbert Islands

killed on Mili, without previous trial or other legitimate reasonm,

warrant officer (Shima by name) who was under the command of the

At the time of the emecutiom the victims were held captive

1

i‘f

by the armed forces of Japan under the command of the sscused. The
above facts were all admitted by the ascused in a sworm statement by
hin made on KEwajalein 28 December 1945, On the witness stand at the
time of the hearing the ascused testified inm his ewvn dehalf and Wy
self serving statements repudiated his confession of 280 December 1945
to the extent that he denmied he ordered Shima to axsoute the migsion.
aries. :mbrnmuﬁuhm-umu-mmdﬂ
other wi (Japanese) that he was not actually in command at the
time of the death of missionaries. The commission found the accused
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NAVY DEPARTMENT

% OFFICE OF THE JUDGE ADVOCATE GENERAL

; WAEHINGTOMNM 285, D.C.

et MM~TOMITA, Ryoji/A17-20
= I (5=9-L4T) agr

4

23 WAY BT

Referred to the Chief of Naval Operations (Op22) for information,
- It is the opinion of this office that the proceedings, findings and
acquittal of the Military Commission in the foregoing case of
RyoJi Tomita, ldeutemant, I. J. N, n.nd. the action of the convening
authority thereon, are legal. :

Finlghed-Flle-Bold




NAVY DEPARTMENT
WASHINGTON 28, D. C.

OFFICE OF THE JUDGE ADVOCATE GENERAL

23 MAY B
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NAVY DEPARTMENT
WASHINGTON 28, D.C.

OFFICE OF THE JUDGE ADVOCATE GENERAL

29 WY B9
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WASHINGTOMN 28, Ec.
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iYa ! Remarks!'
l. Was the ceurt canvened By proper autherity? - ¥

- -

L
£, Are the precept and any medifications. theresf in
letter form certiflied as trup coples by the judge
advecatse?

. 3. If there have been medifications by despatch and ne
confirming letters attached te the record, are the
_J despatches signed by the convening autherity [not tla
judge advooate)?

T T T

?

4. Dees the record show place and date the oourt met?

. bBe Did the ceurt have jurisdiction ef the perssn of the
accused?

6. Did the court have jurisdiotien of the offenses
charged?

T« Were the members and judge advocate shown to be pre=
sent named in the precept or its modificatien?

X._\.,_X_Kf\._q\----.\_

8. Wers there {ive members »r more present at every
meeting?

- N W Em e e s s am mE T S W W o W e

5. Were any "members" present whe were not legally
assigned?

10. Were any membars legally assigned net present or
agsenunted fort

ll. Was the accusmsd asked whether he desired crunsel?

12, Was the acouamsd extended the right of clallenge as
to membars?

1%, Were the judge advocate, the members, the repesrter
end the interpretar swern?

l4. Did the accused acknnwledge receipt of a copy ef the
charges and specificatiens?

15. Wes the ascused asked if he had any ebjectinn ta tha
charges and specifications?

16, Lid the accused chjeot to the charges and specifi-
catinns en any of them?
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17. Does each specifieation state an effensef .
L ]
| 18, Does each spacifiscaticn support the charge under '
‘- which laid? '
L] .
19, Did the osurt have jurisdietion of fhe time (Statute ? =TT

« - of limitationg) of offense? i B
L] il / k]
; ﬁ-ﬁ-mndﬂnrlithummdyrt trial? /:
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23,

24,
2B,

26.

2T

2B,

29,

30,

31,

E‘Ei

33,

35.

3R,

37

15

40,

4l.

42.

Waa the accused preperly arraignedf

-

Was the acoused warned es to the effect of his pleaa
of gullty?, .

Was tha accused's responee, if any, recerded?
Were the witnessesa, if any, sworn?

¥ a8 the accused afferded opportunity to make a
statemaLt i, , ®

Fns the accused's statement cansistent with his Plana?

Was the acruseld afforded spportunity to make an
argum=snk”

Ara %us finditgs prueperly recordedf

) ) ¥
Are the finlingzs i the, fnrm preseriked By Nowval
Courbis and o ds? :
If' tho finding ir-ludes exceptions and substitutions,
dowe 1he pgpro-Uigetion ap amended gupport original
Ar lagensr fasiaaed oi'feanss?
Ie tho eviuvues, if any, of previous convioctiona

gdmi =23 Llay

Ia the sentencs le;.l end in proper form?

Ie the svntuouce
Raal Caurin

vithin the limitsticns prescribed hy
ird Baards. seaction 4577

Was cha sa.isnon authent’ catedl by the signatures of

all woakher= 3" the csurt end of the judge advecats?
Wira the tecard avthenticatad by the signature ef the
rovaident 2f e courbk and of the judees pdvooate? ¥
Wa= Cha eocuzed's receipt fer a copy ef the pre-
eaniin v epl~nled to the recordt ’

Was the aovi.n $f the cenvening autherity dated and
giagrea} -

Was ihe otine af the assnvening autharity legal in

all resuvasts?

Is thera any error in law in the action ef the cen-

vaning authorityt . A

Doea the action ef the cenvening autherity;

(a) Exprassly appreve the pretvecdings, Sisdénge
neea

Ib] Is the motion stherwise legal?

Was there less to the Gl!‘fﬂplni?.

I1e the general osurt mnrtini_ﬁufﬂ'priparly mode eut?
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FF12/A17-10 UNITED STATRS PACIFIC FLET

13=JDli-rh] 0T ANDER VARLAAS

11021

Serials

The militery commigelon, commosed of Army, aw i Ifaxrd orps
of "icers, in the foregoing ecnss, was convensd 15 Oetober 19456, the |
Commander llarisnap Arac mursuant to his inherant cuthordtr o a [dlitary JI
Commander; t secifie avthorlzation r Jomman in Chief, 1ted |
States Pasific Meet (CinlPac eonf. serial 0553 of 8 Varch 1945) end Peeifi 1
Ocean Areas, ond [Hlitery Covernor ~f the Preifis Ocean ireas and |
Advocate General U,.S, lavy (Desp., 3117300 Aug. 46 end 051942 Dea. 45).
commisseisn wre gnacifiecally suthordizaed to to2'te un thia nosé id other o
tha trisl of whieh had “ﬁi--n'ﬁ anmnanced whieh hnd heen ordersd tried
yalnrae G ilitary Cormlscions eonvenad by nracents dated Aumust 2, l*fl,
ind Aumuet 25, 1945, *hoe order for tricl (ohor-es and = -ﬁ’ftﬂf;r‘};?} wos
p Bl 20 Aumapt 1946 and gery 0 ) oo ot 29 gy 1 * rial
s held ] - ority of Jourts arde, excent U
commiaslion b O LEE { ¥ - t 51 & I T_ 3 val 40 1"'_,._""
I._:‘ B L] B - - 1 “ . o - et svrddana -
rocedure lzeted b unranre Comm ) Allied Powers in his
erulationsg Zov i Trinla of Accus il ) o .1 agambar
1..""_ FCaszal 32 LC0
'ma Convandineg Authioarit eair ;0 nolnt ain) ta
I 'ollowln: irresularitlies noted 1n the pecord.
8 “arnitt 3 £ L& HIa, + gtlionsa 151ld
ahdan 1 3 17t 1nvded B 5
2a 1aations lafanoes 114 oniniong or esonclusio of
T - iescag Tor a—_— T ar - f oo 3 e ¥ -|---a|_r'.I
3. a8 accusad, nAg it g on Bt 1 N18 owm shalf, wae
gllowed tn comment oa testimany of nrosecuti 1eg2a8, 1t 18 the
uty o somnission © rall ha oaredi r of 1l saatinony
of witnesses, and 1 g nalinve comml wld not listen to
oniniona o e ooused an f ] ila itnes: on t! |
ai a 1t ralar = * 5 anle avy Tl - a8

Ls a ancuged wae narmitted o the commigsion to introduce in evi-

danos over the objectlion of the Judre .dvocate, a self serving state-
i ment wileh he hiad nrencred dated 4 Sentember 1945 (H.n, 70) and which
ptated on ite face that he i oreviously been indieted. If such

evidence were comnetent, anyone ~ull by of e could supnly himself
th evidence b inr statements in his cahalf end favor which

e oould introduce in the trisl of the erime with which he wes charged -
| to show his innocenca (harton's Criminsl Iv, 1lth Bd, Sec. 505). 4
gtatemant of the acoused is not evidance ':.}- ce, 76 note 2 y Hals ‘3.}. ‘
Private documents of =an ex perte nnbture, such ar the scoused's stete-
ment of 4 September 19.5, are not admissible, if objected to, as evi-
dence of the subject mntter therein contailne (Se8c. 20/ y lulie B ) e

n B

oy

5., The accused was nermlitied to submit e written statement, {ated

10 December 1946 (F.p, 72, Appx. T & U). This stetement is in the
nature of an argument and conteine avermentr of material faecta., Under
the eircumstances ites admisesion should heve been objected to by the
Judge Advocats, In eny event 1t should not have been acted upon by
the Commiceion as evidence (Seec., 419 4.C.43.).
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FF12/A17=10 UNTTED STATES PACIFIC FLIET

13=JDl=rh) COMMANIDER TUARIANAS

31 March 1947.
Sericly f/O& |

6s There are nmumerous sorrections of tynorranhical errors throughe

out racord thet T yh Dean indti=led by the Judre Advoeatea,
lona of the abov sramilaritics sTe oon: rad srTore inh i i onsly
effect s gubstantial rishte of the ancused,

cclLBada i 3 838 L 18 0 ) 3 i gtrte=
Le % -|_ 1 | . 1 '-} 1 = W . ) T ot | L % iF
a0 o v el ar = : f ' - ] Y red
ST THA Y ieaic las, thar at tabli 3
raay indio 1 bara . ] R b e . L
ralle : 0 - '\..I-': ! 0 -I_ i Ticer 3} -1-_ 1 Co ) 1_--':‘

Lurid f I ls v rToops in . o n, nevertho-
REST: bink ] 0 1 p 1134 . $rmis B e o 1
ERS T r . 5

d QnNngl N }a = i "
- . " ra ; .t . =
i Irevi it »EE N o L b - 8 O
2 S r ok - ey — o]
glon, > s 1eilo on. the record, :
1E 7 ronr y i r J sers o [
& Y e N —— iyl 5 = Yy .
pion and otljer reviewin ority, (3eo. & H.C.28,. 1937). s

5 P Il

Il::.n-n..i.L- ithority doee not concur in comnlecion’s findings

"eolo case was estobliched ngainst the eccused, Tomlta, which was not overs
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the other matter presented by him deserve special secrutiny. The truthful-
nese of Tomita's econfession of 28 December 1945 is supported by the definite
facts of the case established by both the prosecution and defense evidence,
pamely, two persons were killed; they were killed by SHIMA who was under
oommand of TOMITA: TOMITA with his unit relieved FUKUMI and his unit as the
Imwmmiluthdqth-pﬂmmunﬂ. On the other hand,

| there is in my opimion no substantial trustworthy evidence to establish
facte which would cast doubt on the truthfulness of TOMITA's confession.

. In addition to the acoused, two witnesses were called by the defense.
These two witnesses in effect denied any knowledge of the aoctual exseutions |
| of the vietims but were allowed to answer leading gquestions which ealled for |
opinions eoncerning who was in command of Mille at the exmct moment of said |
| exscutions. This was one of the main questions that the commission was it~ |
| self comvened to determine, These witnespes were further permitted to give
hearsay evidence, in many instances quotations from dead men. Under the
'muﬂlht;nu-thtpmhtiﬂnlmofmmh, in my opinionm,
“mi .'

The members of a commission, in their capacity as judges, must pass
| upon the admissibility of evidence, and, as jurors, weigh it. (Sec.
304, N.C.&8). The evidence, according to which the commission mmst decide
the case, means all the matters of fact which the commission permits to be
introduced or of which it takes judicial notice, with a view to prove or
disprove the charges. Every item of this evidence must be introduced in
open court, but nevertheless while their knowledge of the facts must come teo
them from the evidence, the members are expected to utilise thelr common
i-m-,mmwﬂh-um.mm“urmmuunm-
|h¢thnidmnnimivin| et a finding. (Sec. 304 N.C.%8.). Further
|,ﬂqmwwmmdn(1)mutmdthnmwiﬂuhldtn-l
”u:ﬂ.ﬂ.-[:}huuwlﬂur-ntofintmt[ﬂhil sonal credibility
| 8o far as it legitimately s upon the trial and (4) all the facts and
| eiroumstances of the ease. (Sec, 305 N.C.&B.). Im the light of all the
imﬂwnuumwm-rmmmww
,limuutynrmmm-nmwmmnm-m,ﬂmm
'|ummmmwmuhnmmummwm
|
|
|
I

ll“rll}lh:lll testimony is in confliet with that of the one (Sec. 304,
l'uﬁmﬁ L]

The fact that a witness is the sccused does not of itself condemn him
as unworthy of belief, but does create in him an interest greater than that
in any other witness and to that extemt affects the question of ored-
1bility. Aside from the accused's interest in this case it is clearly
shown by the record that Tomita, was not consistemtly truthful. For in-

mhuthhmhmmﬂh-hmmrududaﬂ
!hu-hwlm“dhﬂ-uﬂhﬁthhmﬂmmm%u
the sake of my beloved subordinate” Shims who died in battle. The record
umlmﬂuwmummmmwm
with a view to serving what he considered to be his best interests at the
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guilt of Tomita, and en the contrary believe the accused and his self
serving statements as a witness in his own behalf for the purpose of re-
ting his confession. There is nothing about these self serving decla-
to guarantee thelr trustworthiness. It is well known that more often
not such declarations lead to fabrieation and falsshood and confuse
rather than enlighten jurors. (Sec. 505 Wharton's Crim. Evidence, 1lth Ed.).
t seems to me that the whole pattern of the defense 1z more likely than not
a fahrication and falseshood. There is nothing contained in it that creates
in ny mind reasonable doubt as to the guilt of the mocused.

'r

| Subject to the above remarks, the proceedings in the foregoing case
'|nf Lieutenant TOMITA, Ryoji, I.J.N. are approved. The record is herewlith
|

|

forwarded to the Commander in Chief Pacific and U, 8. Pacifioc Fleet.

. Lieutenant TOMITA, RyoJi, I.J.N., the acoused, having been aoquitted,
was, after his trial, restored to his former status as a disarsed military
person and fepatriated to Japan 20 December 1946,

C. A. POWHALL,
Rear Adwiral, U, 8. Navy,
The Commander Marianas Area.

|
!! O Touwmiatl
|

%ot Commander in Chief Pacific and United States Pacific Fleet.
||lu Record of Proceedings of Military Commission case Lieutemant Ryoji
. TOMITA, IJN.

|

Gaw tor President Military Commission.
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_ The proceedings in the foregoing case of ILieutenant TOMITA, Ryoji, I.J.N.
and the comments and action of the Convening Authority thereon are approved,

The record is, in conformity with appendix D-14, Naval Courts and Boards
and Chief of Naval Operations serial #01P22 of 28 November 1945, transmitted
to the Judge Advocate General of the Navy.

oy el

Admiral, U, S, Navy
Commander in Chief Pacific
and United States Pacific Fleet,
and Military Governor of the Marianas Area,

;frn: Judge Advocate General.
'Ret Record of proceedings of trial by Militery Commission in the case of
Lieutenant Tomita, Ryoji, Imperial Japanese Navy, November 21, 1946.

i,ﬂopin to:
| ComMARTANAS
| WarCrimes Officer, Guam
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