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| CLOSING ARGUMENT IN BEHALF OF HARA CHUICHI, FORMER
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Closing Argument in behalf of HARA, Chuichi
Former Vice Admiral, IJN, Commander in Chief of the Fourth Flect

Delivored by
TAKANO, Junjire, Counsel for the ficcused.

The Honorablc Prosident and Mombors of the Commission,

I have the honor to deliver my closing argument before this
learped Commission in defonsc of tho accused HARA, Chuichi, I would 1like

| to oxpross my groat gratitude for the fair end sincerc way in which this

trial has been conducted.
Part I « A study of thc legal aspeots of the instant casc,
l Chapter I General

Beetlon. 1 = Introduction.

law and customs of war must bo punishcd to assurc the continued preservancc

| of international justicc and order and naturally recognizeas the neccecssity

| for such action, as kecnly as anyonc, And he also recognized the fact thet
for quitc some time past scholars of international law have boen discusalng

I and theorizing on internetional crimc and war crimes. However to punish an

act which is in no way an international offcnsc or war orime as such, would
never promote international jJustice or contribute te the meintencncce of
international peace and order, On the controry such punishment would dis-
organize intermational justice and disrupt intcrnotioma} poace and order.

| Three importent fundamcntal problems have been presented to this mili-
| tary commission in tho coursc of this trial, Ramecly,
1. Does negleet of duty on the part of a superior officer to
control and supervisc his subordinatcs constitute a vio’ntion
of internati-nal law or a war crime?
2. Cen ox post focto law or rogulaticns be rotroactively
opplicd to acte committod beforce tholr coactment?
3. 1Is it legally possible to hold a person criminelly respon-
siblc for en act which haa doficiont cloments to comstitute a
crimo?
The counscl in his argumont will refor to thesc problems, and matters
rclo*ing to thom.

Seotion . 2 - The charge and epccifications in this case,

The chorge in this easc is titlod "Violation of the lay and Customs
of Wnr®,

Spceification 1 cf the charge alleges thot Fara, Chuiehi, then a
Viec fdmiral, 177, Commondor ia Chiof of the Fourth Floct, Imperia) Jepenep-
| Nevy, eni whilc & scrving ae the Commander in Chief of the said Foupth
Flcct, did, et %ac Carclincs Islando, the Marehel) Islands, Newpm Ielard,
Occan Island, epd othor placce within the aron of hie commcnd, Mg¥rg the
pri~d frem Fobruary 23, 1944 to Scptoembor 2, 1345, at a time 1"‘ slunc

: -

of wor cxicted butwoen tho Undtod Stetos of Lmerica, ite.
durcadencice, end the Imperial Japanesc Empdre, unlawfully
fol to diecharge hie duty ocs the Commander in Chicf of*4be
Floot, to contrel, ad 1t wec hie duty to do, the
" his command and porsons subjcet to his comtrol a
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Defonse Counsel fully concurs with the contontion that violaters of the
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|
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| commend snd pcrsons subject to his control amd suporvision, while in Spoci-
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them to torturec, abuse, inhumonely troat and kill Amorican prisoncrs of
war held eaptive by the armed forceas of Japan, British nationale, a
Chinesc civilien, and residents of the Ceroline Islande, the Mershall
Islands, Nauru Islnnd ond Ocean Island, in violation of the law and customs
of war.

Specification 2 allcges that Horm, Chuichi, then e Vice Admiral, IJN,
Commander in Chief of the Fourth Flect, Imperial Japancec Navy, and while
go serving as the Commander in Chief of the said Fourth Fleet, did, at the
Caroline Islands, thc Mershal) Islands, Neuru Island, Occan Ieland, and
othor placcs within the arca of his command, during the period from
Fobruary 23, 1944 to Scptember 2, 1945, at a timec when a state of war
existed betwecn the United Statos of Amoriea, its allics and dependencics,
and the Imperial Japancsc Empire, unlewfully disregard ond foil to dis-
charge his duty as Commonder in Chief of the seid Fourth Flcet to teke such
measurce as wore within his power and approprinte in the circumstrnces to
protecet, ns it was hia duty to do, American prisoncrs of war, held captive
by the armed foroccs of Japan under his commnnd and subject to his control
and supcrvision, and rcesidents of Nouru Island ond Occan Island, then
rosiding ot said Nauru Island and Oconn Island occupicd by armed forces
of Jopan under his command ond subjeet to his control and supervision, in
that he pormitted the unlawful torturc, abusc, inhumonc treatment, rnd
killing of said prisoncrs of war and said rosidonts of Nauru Island and
Occan Island, by members of the armed foreccs of Japan, in violation of the
low ond customs of war,

Saction =3 - Duplicity of the charge in this casc.

In Spceificetion 1, it is alleged that the sccuscd, Hara, Chuichi,
failed to discharge his duty es the Commandcr in Chief of the Fourth Fleot
to control, as it wns his duty to de, the operctions of members of his

fiontion 2 it is allegod thot the accuscd failed to discharge his duty to
protect Americnn prisoncras of wor held coptive by the ermed foreca of Jopnn
under his commnd and subjcct to his control rnd supcrvision end reesidents
of the arca occupled by armed forcce of Japan under his commend and subject
to his control and supcrvision, Howover, the poragrephs in Speeification 1,
axcept peragrephe (g), (1), (3) end (k), ond the paragraphe of Specification
2 are cxactly samc and alloges identical incidente, thet the mombera of the
accused's commond or porsons subjcet to hia cortsol and suporvieion torturcd
abused, inhumancly troated, and ¥illed the scid prisoncrs of war and
rceifcnts. In other werds, the former is *he matter scen from the stend-
point of the relotion of tho occused to his subordimates end the lotter the
somo viowed from standpoint of the rclation of the oeccused to the prisoncrs
of wor interncd. Henece it is a cloar casc of dup}icity of charge., Needlcns
to sny, duplicity of 1hc chorge is imappropriatc in criminel lew procedurc,

However the respersiblility to supcorvisc and control his subordinntes
and the responsibility o protect prisoncrs of wer and residents of ocoupied
torritory ol the mcousad Hera as Commendor in Chief of the Fourth Flect cre
in ecsscnic onc "n’' the samc, In short the essonce of the responsibility 19
only onc but ir icrm cf proscontatior this is oroken down into twe or th=wc
moded in the prescnt cnse, To poraphrase the iden in estill other werde,
a~rcording to the allegntions of the judge advooute, it was becaunse tue
supesvicion and contrel of the eccused Hare, Chuichi wes not thoro-gh thrt
tho {orturc, abuse, inhumanc troatment and murdor of the prisoncrs ond
mative residonts by subordinntos of tho mscused cocurred. Tt wou'd follow
therefore that Af thore worce 20 neglect of duty on the pert of th: accuscd
to aupervise end control his subordinetos, there would mot hove been any
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torture, nbuse, inhumnne treotment and murder of prisoncrs ond netive
residents, ond consequently there would not have becn negleet of duty on
the part of the accused to protoct thosc victima. The contention of the
judge advoecate thoroforc finnlly meens that the noglect of duty of the
rccused in Speeification 1 and his noglect of duty in Specification 2 ore
one ond the same. The prosent cherge is one of inappropriate duplicity.

Vhot should hore be cleorly underscered is the fret thet the nceusod |
Hare ie not cherged with having abuscd, tortured, inhumonecly treated or
killed FOW's nor of hoving porticipated in such action, in any part of the
charge of this casc. What hne just been stated has reference to what will
follow and thoerefore has boen inserted.

Chaptor IT Necglect of Duty

Scotion 4 - Neturc of Negloct of Duty and Neglect of Duty of & Superior to
control And suporvisc his suberdinates,

In ordcr thot noglcet of duty constitute a crime and in order thet
eriminnl rcaponeibility arisc from it, the following conditions are ncces=
sory: (a) Failure by & ccrtein person to discharge specifie dutice sot
forth by law or regulations. (b) For tho nogligent aet to constitute a
erime, intent (criminal intent) or ncgligence of such a degree as to make
the omiseion onc of lcgal or criminal rcsponsibility must be presert. (c) |
The existence of proximntc cosual conncction botwoen the nogligent act ard
the objective frets arising from such nogleet. (d) Thot the law of punish- !
ment to be applicd in the punishment of this crime was effective ot the |
time of commission or omiesion of the act; and it is required thet spceific |
dutice bc mssigned under cortain laws or reguletions and thaot thesc lows o |
rogulations bo viclated., It cannot be that commission of acts (omirsicns
arc nlso included) bo mede punishable by laws or rogulations cstablished
ofter the commission of such act,

Negleet of duty may be grouped in two cesentinlly waried classes. OUnc
is vhere one's own offonsc constitutes noglect of duty and the other negleet |
of duty to supervisc and control, where. one is held responsible for uffanun!‘
comritted by nnother party, Where the supervisor (superior) takes respon- l
sibility for offcnses committed by the supervised (subordinntes) because he
nssumos responsibility for the neglect of duty to suporvise and contrel,
it vould fall into the latter category of neglect of duty. The judge
ndvocnte's nllegation of neglect of duty of the sccused Hara ns Commander
in Chicof of the Fourth Flect in this trinl is of the latter group.

Tt doos not mean however that the supcrvisor (superior) assumes
uncorditiona]l ond unlimited responsibility for supervision for all offenscs
committed by the supervisced (subordimntes), If the supervisor (superior)
were to assume unconditionnl and unlimited responsibility for all offenses
committed by the supervised (subordinntes), it would be unjust and too
atern #nd never frir to the supervisor, Then with whot qualifications i
a supervisor (superior) to assume responsibllity for offensce committed hy
tlio suporvised (subordinntes) conceding that there wns neglect of duty and
~ontrol on his prrt? Let us examine the metter in the following persgraph.

Scetion 5 = Negzlact of Duty to supervise and control and Crimipel Respca-
gibility.

It 48 o gencronlly nccepted principle in criminnl law thrt for a per.on
to “e held eriminolly responaible for the offenres of another, it is con-
ditlonnl that he nid, nbet, counsel, order or cemmond the other p.reon.
Howyver when the twe persons lnvolved stand in e relationship of controller
and controlled or supervisor and supervised, then for the former to resume

> -'J:i (5)




| becouse of an omission to act, he mist be under a legal duty to sct, and
| Negligonce, (b) Omission to act, Scc. 53, p 80)

| of genersl application, to the offeodt that there can be no crime when tho
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criminal responaibility for the offenses of the latter, the former must
order, instruct, the latter or affirm or knowingly acquiesce in the acts
of the latter. Clark and Morshall in their law of Crimes stotes as
follows: "Certainly, at common low, and generally under statutes as vell,
a man is not indictable for the criminel act of his agent or servent,
though comritted in the course of his employment, unless the act wns com=
mitted by his direction, or unless he knew of it and scquiesced in it, for,
as ve heve secn, the genorel rule is thet criminnl intent 1s necessary to
render one guilty of a crime™, (Ibid Scc. 188 - Responsibility of Prin-
cipal or Mester, (¢) Unauthorized fcts, p 230)

Of course the nbove is an argument concerning the relationship between
a person and his ogont or between n moster and his servant; however the
bnsic argument moy be applied generclly to the relestionship between super-
visor and supervised or to that between superior and subordinote,.

Viewing the relotionship of the superior to the subordinate in the |
armed forces in the light of this prineciple, for the superior to assumc |
criminnl responsibility for neglect of duty to control ond supervise the |
offensce committed by his subordinates, the superior must have ordered, |
commanded, instructed or permitted the commission of these offenses or
knowvingly scquiesced in their commission. 4s Clerk and Marshall state in
their law of Crimes: "To constitute a crime there must be a ecriminsl aet,
as well ng & eriminel intont"., (Ibid Clark and Marshall Crimes, Sec. 106,
p 147). In other words, it is nn nbsolute condition thot the superior
heve knowledge of the offense of the subordimrte., If the superior hes ne
knowledge whatsocver of his subordinante's offense it ie the prineiple thnt
he assume no griminal rosponsibility for same.

If however there is carelcssness or nmegligence on the pert o the
superior in not knowing of the offense, then he esnnot avoid thet respon-
gibility. It docs not require explemnation thot the negligence referred
to here must not be a simple negligonce but negligence of n degree upon
which the law would place criminnl responsibility. It is stated in Clork
and Marshnll as follows: "To render one criminally liable, however,

the omission must be wilful or dus to culpeble negligence". (Ibid

American Jurisprudendonce on this subject states as followas:

"Ignovence of Fact =~ Since, criminnl intention is of the essence of
erime, if the intent is dependent on a knowledge of perticular frets, o want
of such ¥nowledge, not the result of corelessncss or negligence, relicves
the sct of eriminnlity. Thie rule is based on another rule of the common lry,

erimipel mind or intent is wanting; end therefore, when that is depoendent
on n knowledge of particular frots, ignorrnce or mistoke ms to these focots,
honest and renl, not superinduced by the foult or negligence of the perty
doing the vrongful act, absclves from criminnl responsibility.
- = = = (omitted) - - = = ,,,..It 1s enid that ignornnce or mistake or
fret, guarded by on honest purpose, affords at common lav o sufficient
excuse for a supposed ariminnl act. This is no doubt good logic where the
erime is mala in sc end a criminnl purpose is cssential to constitute a
viclation, Thc v'xw has been taken that if a mistake of fact is due to )
mistake of law, sc that it appears that there is no guilty mind, punisk-er?
should not be immosad., = - = = (omdtted) - - - - ,,.Fhere a periiculas
i-te:t is neccescry to constitute an offcnse, ignornnce or mistrke ol fa~ts
without negligence on the part of the accused moy be ground for anquitta™".
(I.n‘:riuanjiuriuprudr.nu Vol. 15, Criminal Law, Parn, 306, Ignoruncc of
Focs, p 9). ]

Lmerican Juriesprudence here theorises on commission of orimes, but this
troory cpplies in an identienl manner to omiseions to act.
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\ Section 6., - "Permit’ and Knowledge of Criminal Acts,

In the prosent ense the accuscd Hara is charged with hoving permitted
his subordinates to obuse, torturc, inhumonely tront ond kill priscners of
wnr,

According to Black's Law Dictionnry (3rd Edition) "to permit" menns
to suffer; to nllow; to give lecve or liconse; to nequicsece, by foillure
| to prevent; to expross asscnt or ogree to the doing of on oct. For a
| person to "permit" another to commit an offensc that person must hove
| knovledge of the net in question and order the nct or to hrve the
(| knomledge nnd not tnke any nction ond silently cequicsce to its commission,
Under any one of the mennings of the word "permit" given above, for
|
|
|

a person to be held oriminnlly responsible for "permitting" cnother to
commit cn offense, it is nccessary thot 1t be clearly estoablished legally
that the duty to supervisc end contrel the other party (the perpetrotor of
the offense) wae required of the person who did the "pormitting™ and it is
an nbsolute condition thnt he had knowledge of the offense,

The word "permit"™ used in the charge in this case must hove ono of the

| mennings given above, and it enn have no meaning other thon one of those

| given above, In finnl analysis, it is nlleged by the prosccution that the
nccused Hora permitted in the light of one of the meaninges of that word

given nbove, his subordinates to commit the offcnses enumerated in the

specifications., In whichever instonce, it is implied thet the nccused Hora

know of these incidents. It is for this remson that although the judge

| mdvocate in his opening statement stoted that it was not necessary to show

| thet Harn knew of the offenses committed by his subordinates to fix criminal

responsibility for neglect of duty to supervise nnd contro) subordinates on |

| him, thet he hes striven throughout this trial to esteblish by direct | I

| ovidence or circumstantinl thet Harn hod knowledge of the eriminel acte

| committed by his subordinates.

| It will be shown in the factual argument later whether the accused

Hara did or did not have knowledge of those offenses and whether the judge

! ndvocnte did or did not catablish Hara's knovledge of these offenses by

| direct or eireumstantial evidence,

Chapter III
' Neglect of Duty to Control ond Supervise and War Crimes

Scetion 7 = Does Negleet of Duty to Control and Supervise Subordinntes con-
stitute a Wnor Crime? :

i Tho prosecution contends in the present trial thot the accused, Hera,
permitted his subordinates to abuse, torture, inhumanely trect ond kill

| prisonere of wer end thot ho neglocted his duty to supervise and control
hie subordinates and to protect prisoners of war and mntives, thercby
violating the law and customs of war, In short thnt he committed a wer
erime, Thnt then, is o wor erime? Docs noglect of duty of the superior
officer to supervise and control subordinatcs, unconditionally and limit-
losely constitute a war crime from the standpoint of internetiomnl law?
Thesc are the two problems roised. Let us exnmine these issues below,

() Var erime: c-=¢ cssentially no differcnt from general crimes under
eriminnl law, Iae essence of both arc in the enme category, Clerk and
arehnll defince crime as follows: ™. erime is any act or omisslon prr-
Fibited by public law for the protection of the public, and mnde pu.lsiable
by the stete in o judicinl proceeding in its own mome. It is a puhlic
wrong, 88 distinguished from & mere wrong er eivil injury tc an infivideny.®
(Tr4id Clerk end Mershall Chepter 1, Sec. 1, p 1)




" genorally acoepted
International Law distinguishes four kinds of wor ecrimes which are essen-

Lmoriean Jurisprudenec defines it as followa: ™Cortoin kinds of
wrongs arc considered as of a public choracter because they possess
clements of ovil which affeet the public as a whole, and not merely the
person whose rights of proporty or porson have been invaded. Such a wrong
ie enlled n "erimo". The term is not casy to dofine., Perhaps it can best
be defined as any act or omission which is forbidden by law, to which a
punishment is annexced, ond which tho state prosecutes in its own name."
(American Jurisprudence Vol. 14, Criminal Law, See. 2, Definitions, p 753).
(b) fote or omissione which will constitute crimes must be made videly
known to the gencral public. If actes or omissions arc punished without
it first hoving been mrde knovn which aéts end which omissions would be
punishable, it would pleace the general public in o state of constant concernj
causing them to cntertain doubts whother their overy ordinery day act or
orission were not punishable. Such mction would be contrary to justice
nndldiarupt public order. On this point dmerican Jurlsprudence states as
follows:

The legislaturc, in the oxercisc of its power to deelare what shall |
constitute a erime or punishable offense, must inform the citisen with |
reagoneble precision what acts it intends to prohibit, so thet he moy have 1

8 cortain undeorstandable rulc of conduct ond know what octe it is his duty
to avoid. If the meaning of n eriminal statute cannot be judieinlly
escertnined or if, in defining a eriminnl offense, it omits certain
nocessary ond esscntinl provisions whieh go to impress the octs comnmitted
ns being wrongful and criminnl, the courts are not at liberty to supply
the deficiency or undertoke to moke the statute definite end certain., If
a statute uses words of no doterminetiwe meaning and the languege is so |
general and indefinite ae to embrnce not only acts properly and legnlly
punishable, but othors not punishable, it will be deelared void for un-
coerteinty., It 1s axiometic that statutes creating and defining crimes
crnnot be extended by intondment., Purely stetutory offenses cannot be
cstablished by implication, There can be no constructive offenses, Beforo
f man can be punished, his cose must be plainly and unmistokenstbly within
n stetute., & statute that elther forbids or requirecs the doing of am ret |
in torms so vngue that men of common intelligence must guess as to its
meaning and differ as to its applicotion lacks the first essential of due
proccss of law®, (Ibid Criminal Law Soc. 19, Roquisites of Criminnl
Statutes p 776).
(e) In conformance with the above definitions of crime, war crimes may be
defined as those acte or omissions which were prohibited and made punish-
able by the law and customs of war, Consequently acts of war orimos
(orissions inclusive) must be cloarly and unambiguously set forth in
(recognized) law and customs of war, Oppenheim’s

tially different in charncter. Nemely, (1) violations of recogaised rules
rogording verfare cormitted by members of the nrmed forces, (2) all hos=-
tilities in arme committed by individuals who ore not members of the cnery
armed forees, (3) espiomage and wer troason, and (4) all marauding acts.
(Leuterpact . - Oppenhelnm's Internatiomal Law, éth Ed, Vol, II - Sec, 252,

~p 451-2),

Section 8 - T.w and Customs of War and Neglect of Duty to Superviee and
Control Subordinctes,

However in actual fact there are no intermational principles ibich
hava been generally accepted heretofore concerning war crimes and thair
purd shment, Espoeclally arc there no international doctrines governing
responsibility of supervision snd econtrol of the superior or cormmunding
offirer for offenses committed by subordinetes ir violation of intermntionmal
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law. And there are hordly any precedemts which enn be considered ss such,
It may be sajd thet these problems enme into politienl and ceonomie
importnnee only after the last Vorld War.

Since there are no gencrally recogniged principlces in internrtionsl
law pertnining to those mattere nor any establishod theory we are con-
strained today vhen faced with a conerote trinl to turn for reference to
incompletc and partial legisletion and thebry of the past.

Although Mistreatment of Prisoners of Wor cnd violation of the Geneva
Convention aro listed among the more serious violations of the lows of
warforc in Oppenheim's Internationnl Law cited cbove, "neglect of duty on
the part of a superior officer or commending officer to control ond super-
vise his subordinntes" is nowhore listed in thot book as o war crime.
Moreover, not in any part of this book is neglect of duty to supervise of
a superior officer recognized; let alone any moention mnde.

Bogic Field Manunl, Rules of Land Warfore of 1940 of the Depeartment
of the Army of the United States sote forth the violotions of the Lawse of
Viar, in vhich regulations ore provided for commnnders. However it merely
provides thot the commnnder be punished in the event he orders the com-
mission of ncts in vioclation of the laws of wmr or when such actse are
committed under his authority by his troops., It is not provided that
nogleet of duty of a commonder rnd cspecinlly thet of o commnnder in chief
is n violation of the laws of war. (Ibid Chepter 11, Pencrlties for

| Violntioms of the Laws of War, Para, 347, pp 86-88),

Further Novol Courts and Boords docs not provide that neglect of duty
to supcrvise and contrel subordinntos of the superior officer especinlly
of the coomonder in chief constitutes on offense involving eriminal
responsibility. (Ibid NO&B Pera 457)

Vith rogrrd to the problem of whether the superior officer should be
hold lisble for the acts of his subordinates, counsel for the accused,
will, taking into account theoriecs of internetionel lev argue from the
goneral point of view of public law, and refer to the responsibility of
the mcoused Hora, as Commonder in Chief of the Fourth Fleet. 'hether a
superior officer occupying & position to commend and order in o choin of
commend of the armed forces, is liable for responsibility to control ond

law in his capncity as the originntor of commands or orders, or as a super
officer, is a difficult problem touching upon the cssence of criminal
responaibility.

The opinions expreesed to dote with regard to this responsibility to
supcrvise on the pert of the superior officer, heve beon at variance. On
the one hand, there is the opinion thot the superior officer is liable for
a.l tha acts of his subordinntes, and on the other hand the opinion that he
is responsible only for acts specifically ordered and commanded by him.
Ordinarily, however, an intermedinte oplnion or compromfse betveen the twe

ir edopted. Crimipa responsibility is, in the light of gemcrel princliplg
of erinlinl lov in nxaip eixdlized sountrdeg, umnﬂ.g).].z 2 lobllity for
A arimipal s~ based upon gone's ovp wilfulnces (lntenw) or pegligence.

It shc. .d be added thet oivil rosponsibility does not place the stress
on the subicctiviem of the doer (no differentiation of intent and mistake
or mgligema being made, and attempt is made to recognize responsibility
for non=-neg’’ ;amﬁ but lays the strvese only on the resultent effect,
whercas eriminal responsibility views the subjectivism of the does as th~
beeic of raepcnsibility (the punishmeat of neglect is the mcptin“) rnd
does not nocessarily consider the results (Unconsumcted orimes cre alco
purisked), The trend shows an objectivisation of civil responsibiiity aud
subjectivigation of oriminal responeibility,

On the besis of the view above mentioned, the opinmion which holds thet
the rupcrior officer is liable for all the acta of his subordinates, is too

supervise the aots of his subordinntas which are in violation of intarmtiu;l
1
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extensive in scopo and inapproprinte, beeause, genernlly eriminel respon-

| sibility eannot be recognized wherc the subjective clement ie Jacking., On
{| the other hand, the opinion which holds that the superior offiecer is 1iable
I for only thosc acts commanded or ordered by him, is inopproprinte becouse it|ie
| too parrow in scope. Becanuse under these circumstances, in the hypotheti-

I ecnl event thot o superior officor failed to oxercise appropriate mensures

| when he should hrve done so &nd ncquicsced in the acts of his subordinates
fj in violntion of international lew, without his having poeitively given an

| order or command, not only will the constitution of the so-cnlled omlssion
| to amet hnve to be brought into considerntion but the subjective elemont of
wilfulness (intent), ae well as negligence, will have to be considercd as

on element of eriminnl responsibility.

il
:| Section 9 = Theory of Criminal Low and Rosponsibility to Control Subordie
i| notes,

|: If we follow the above line of thinking, whnt scope should be plreced

| (recognized) on the rcsponsibility of the superior officer, in short on the
| responsibility to supervise and control? Generally spoaking, ve may say

| thet a superior officer should be held liable, certainly, when he ordered

|, and commonded acte in viclation of internrtional law and also when he knowe |
| ingly induced acts in violotion of internntional law, and when he, knowing
” of such acts, and being in a position vhere he should and could heve con= |
| trolled them, failed to do so., In the following, I shall argue concerning g
ench specific instance mentioned above. |

‘ (1) ¥hon o superior officer compands, orders, or directs his subordinotes l
' %o act in violotion of imterpationa) law.

i Ls there hes beoen no allegntion on the pert of the judge advoente thot
the accused Hara commanded or ordered his subordinntes to act in violmtlon

| of internotiomal law, counsel will refrein from commenting on this eventuol-

ity.

(2) Fhen p superior officer knowing that his subordinstos pere committing

fcte in violation of interpationn) l-w, gcguigoced in them, gpd perciewlarlv
fodled to tako snpropriatc meagures o gontrol such pets, mithout gny focts
dndicating that the superior officer gcommonded or ordered guch ncts.

There is no mention mnde in ony treaties end conventions or in refer=
ence books on international law up to the present day whether or not a
supcrior officer owes the duty to control under internationsl law, cots in
I | violation of internntionnl low committed by his subordinntce when he becones
| avors of them, Howevor, as the pover to command and order vosted 'n the
| suparior officer, should be interpreted on the other hand ns being incluied
| in the duty of the commanding officer rogarded ns the sctusl exocutor of
the duty of the states owed under internntionnl lavw, the puperior officer,
as the pcrson having outhority to command and oxder, or, in othor werds ns
the retuni evacutor of the ctiigntion of the state owed under interrotionel |
lnw, must ©. held responsible, if he knowingly scquiesced in the ncts of
his eubordinates which violeted international law, and feiled to trke
uppropriote mepsures to control them when he should and could heve done uo,

—

Ve nus. note thet the essential premise, in determiming coneretely
whether there is liability or not regarding this problem, is to ecruliindmec
tie actual command relationship. That is, we must exardno ond clu-ify \~,
waether the relationship between the superior officer and the subocdirnt-e
war pne which emabled the superior to issue a direct rnd detalled commond or
orcir, honce moking it possible for the superior to take approprinte mersurcs
£o cortrol, (b) whether the superior officer under such actusl circumstances

==
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knowingly failed to toke appropricote mensurcs as it wos his duty to do.

(3) Yhen o superior officer foiled to tonke pppropriate mensures to cop-
irol the scts ip violotion of internotionnl low of his subordinotes bocouse
he mas without kpowledge of then.

Ve must exnmine the obove by dividing it into two categories. Thrt
is, in cose there is negligence (gross negligence) on the pert of the
supcerior officer, such as, when he should have known about the scta and did
not knov of them, it would probably be difficult for him to be absolved
from 1linbility. Mitigetion of punishment however should be recognized for
such negligence. On the other hend, in n cnse where there is no negligence
linble agninst the superior officer, he coannot be held responsible,

. It is stated in lmeriecan Jurisprudence: "Porfection of conduct is

| humrnely impossible; ond the low does not exrct an unrensonnble amount of
care from anyone .... Negligonce can erise only from o failure of duty
posgible of porformnnce and the law imposes no 1iability where wisdom and
forosight cannot provent the injury". (Ibid Vol. 38, Negligence, Sec. 29,
Generally: Ordimery or Recsonmable Care p 673).

' In effcet, vwe must first clarify the substenece of the commend reln-
tionship in determining whether there is responsibility on the part of the
|| euperier to control and supcrvise the acts of the subordinnte which nre
in violetion of internotionnl law. It must be said thet it is impossible
L | on the basis of the maturc of eriminal responsibility, immedistely to |
| offirm in a goneral manner, the responsibility of o superior officer,

{| mercly beenuse he belongs, in form, in the choin of commend. Rether, for
such responsibility, n superior officer con only be hold linble when in
substnnce he was in a relntionship vhore he was able to command and order,
| he commonded or ordered mets which were in violetion of interantional law |
(including when he geve inducement), or, vhon he failed to control ond '
nequicsced therein when ho should and could have controlled his subordi-
ontes (including when there was gross negligence on his pert).

<L (11)
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Chapter IV - The Municipal Law of Japan
Section 10, = The commander in chief of a fleet.

It goes without saying that the circumstances sub jectively
conditioning his person, such as his status, duties, scope of exacution
of duties, subordinate units and personnel, responsibilities etc. as
Commander in Chief of the Fourth Fleet were all determined by the
municipal law of Japan, the nation of which he was a subject, Hence to
discuss these matters a study of the municipal law of Japan is necessary
and cannot be dispensed with.

according to the Fleet Urdinance fixhibit 26) the Commander in chief of
a fleet was under the direct conmand of the dmperor and had command of the
fleet under lds command had overall control of its activities. In matters
concerning military administration he received instructions from the Navy
linister and in matters concerning operational plans instructions from
the Chief of Naval General Staff. The commander in chief of & fleet had

overall supervision of military discipline, morale, euucation and training
of the fleet under his command. The commander in chief of the flest had
under him Lesides his chief of staff, the staff officers, adjutant, chief
engineering officer, chief surgeon, arnd chief paymaster, as direct subordi-
nites the commandants of naval basis and cognizant commanding officers of
various other units stationed in various locales.within hisceommand. Thess
base commandants and other cognizant unit commanders had their own
authority to command and direct and were responsible of ficers.

The senior headguarters of the accused nara during .is tour of duty
as Commander in Chief of the Fourth Fleet were the Combined Fleet Head-
quarters and the Central Pacific Area Fleet Headquarters. The latter was
the imuiediately superior headquarters of the accused liara from MHarch 4,
1944 to 18 July 1944. It was the cuty of the accused Hara to exercise
ovarall control over his suburdinate units receiving instructions and
orders from the commanders in chief of these fleets. The subordinate
units of the Fourth Fleet ware as above stated, the Fourth Base Force,
the Fourth Naval Hospital, the Fourth Naval Construction Corps, and other
immediately subordinate units; besides which were the 41st, 62nd, and 6Tth
Naval Guard Units, At each of these units was stationed a commanding
officer (commander)., These unit cammending officers commanded and led
their own units in accordance with the various ordinances and resulations,
and were responsible officers in thelr own right. As stated above, the
accussc Hara as Commander in Chief of the Fourth Fleet was an internaediary
Commander in Chief having above him two senlor officers and below kim the
cognizant commanding officers of the respective units,

| Section 11, - dcts in violation of International Law and hunieipal law,

acts in viclation of the law and customs of war, namely war criues, are
incofar ae they belong to the category of erimes, in poneral (excluding
peciliar crivss in internatioral law) present problems in municipel law
{including Miiitary Punishmant Code), while presentirg nrobtlems at the s=Le
Lime from the standpoint of international law. However as previcusly
stated, there are no regulations in international law pertaining to thia

type of a supcrior officer to sunervise and control acts of his suhurdins.es |

which are in viclation of international law, nor iheories nor precsdcute
which nay be used as reference, MHorsover, as the matter is related to
Fenal rasgulations of municipal law it is bolieved that it would not be witle
out. point to state here by way of reforence what laws or regulations thers
were in the municipal laws in this case mapscially in the munici,.el law of
Japan relative to the responsibility of a superior officer to contrcl his
subprdinatea,
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' In studying the Japanese Naval Criminal Code presented to this

| commission (dxhibit 31), there are no articles in the code which impose

punishment upon superior officers for omission in neglecting his duty to

control his subordinatos. However a superior officer is not free from all

responsibility for remissness in his duty to control his subordinates.

| In such instances the responsibility of the superior officer is not of a

| criminal nature but of a disciplinary one, in line with the Disciplinary
Punishment Code (dxhibit 32), Consequently, although the superior officer
is subjuct to disciplinary action, because the act is not a crime, the

| punishment imposed will not be eriminal punishment according to the Waval

|i Criminal Code but disciplinary punishment in accordance with tha Naval

{| Disciplinary Punishmaent Code. The only place whore provision is made

Il for punishmont &f a suporior officer for rusponsibility to supervise

| subordinates is in Article 9 of the allove mentioned Naval Diseiplinary
Punishmant Code., It is clear from the interpretation of the above

ia.rti::le that to mete out disciplinary punisiment to superior officers for

|. neglect of duty to control subordinctes, wilfulness or negligence must

| axist,

_ Furthermore, criminal punishment is punishment imposed upon crimes,

| that is acts upon which punitive cffect is imposed by positive law,
Disciplinary punishment on the other hand, is a coertain punishment imposed

‘:upnn persons wio stand a special relationship with authority in public law,

| or who stand in any corresponding supcrvisory relationship, for the pur-

| pose of maintaining discipline and order of such relationship. As the

|two forms of punishment differ in nature, and as the two, on principle

|may be imposud together, the difference in the two forms of punishment

|Ims3 be understood.

I Chapter V
l| Responsibility to protect Prisoners of #ar and
| Hesidants of iandated Territory and Uecupied
i! Territory
Eidantiun 12, - Trectment and protuction of prisoners of war.
|
I There is no explicit prineiple in internstional law as to who is
responsible for treatmont and protection of nrisoners of war. Furthermore
'-‘I‘Lhum is no accepted theory concerning this matter.
| Tha Hague Convention No. IV of 18 Uctober 1907 and the Geneva
\Prisoncrs of Jar Convention of 27 July 1929 provide that prisoners of war
ipre in the power of the hostile poser and not of the individuals or corps
who have captured them. (Former: Annex Article 4 Para, 2; Latter: article
iP., pLras 1. Further, the Geneva Prisoners of War Convention provides in
(Parngraph 1 of Article 18 as follows: "dvary camp of priscnars of war

hall be placud under the comusrd of the responsible officor,"
. Acgording to the articles cited above, thers can bhe no doubt +hat the
wtova twe conventions delegate the determination of the responsibdlit)

i the rasp:-sible peracns for the treatnmont and protection of prisoners

{ war, to the laws of ths state in whose custody the prisoners ol war are
1d.

Lot us examine what regulations concerning this problem existed in £

he municipa:. laws of Japan and in particular in the lows and regulatienc
tl: Jap2nesc llavy,

article 3 ol Seurvice Hegulations for Personnel of Naval Guar” Jnits
{<xhioit 30) provides as follows:
'The caamandsr in chief or commandant shall organize a guard unit .o
guard naval establishments, wnrehousvs, otc., in the arca cf a naval

port or its vicknity, execpt these govermmant buildings, werehouses,
Jte., whichwsetually have sentries,"
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And Article 8 provides:
"jorvice regulations for personnel on naval vossels shall be
applicable mutatis mutandis, as £ r as possible, to personnel
of naval guard units, excepting those personnel already provided
in the precoding articles,"

In cnses when prisoners of war were intorned by Jrpenese naval units,

they wore held in confinement at the guard units loc~ted in wvarious places
llat the front; on Truk this was tho 4lst Naval Cuard Unit., And the commanding
llofficors of these naval guard units were the persons responsible for thair
|eustody, truatment and protection., In short, the camanding officers of
Ithus-a naval guard units were the "responsible officers" roferred to in
Article 18 of the Genuva Convantion.

| The commanding officer of the guard unit held a post corresponding

to that of a captain of a wership as determined in Chapter 2 of the above
cited Service llegulations for Personnel on Naval Vessels (ixhibit 29).

The above regulntions applied mutatis mutandis to personnel of naval guard
units, (Article 2 of same regulations.)

: In Article 105 of the above regulntions the follwing is set forth:

' "Tha captain of a vessel shall exercise particular prudence with

. regard to incidents involving international law, and shall always doal
' with such matters within the limitation of orders and regulations,

‘ and treaties; in case there arise incidonts bayond such limitations,

L he shall request instructions from highor s¢chalon commanders or

2 directly from the .inister of the davy."

As a result thereof, the commanding officer of a navael guard unit was
nstructed to handle matters relat ive to intermmational law with parti-

r care and to observe to the letter treaties ard conventions, and
needless to say the orders and regulations pertaining to these matters.
It is wanifestly clear from the foregoing, thot commanding officers of
naval guard units in their treatment and protection of prisoners of war,
ere to follow the import and aim of the provisions of the conventions

lative to the treatment of prisoners of war. And it has been further

rought to light through the testimeny of witnesses in this court-room
hat naval officers had in their possession the Vartime International Law
lanual issued by the Secretariat of the Navy Hinister.

.f.iact.iun 13. = Protection of rasidents of the South Seas Mandated
| Territory (during the period fram 23 February 1944 until
' 2 Saptamber 1945
In the South Seas liandated Territory of Japan, for example on Truk and
aluit, civil administration was in olfaent and the Govornor of the Seuth
eas Govormment Office was in charge of matters of general administration
ineliding police) and judicial matters, T.e Covarnor of ths South Scas
rovariment Uffice was under the supervision of the Minister of CGroater
t aeia., The Governor and all officials of the South Seas Goverment
frice were civilians., These ofricisis hendad by the Jovernor had nev.r
woewived instructions or opders frem the Militiry, and in thedr axecution
I matters of gereral acministration and the judiciary wore in no way
onnected wich the ldlitary and were an incdepondont gevernment office.,
= ghort the protection of residents of thoe South Sucs handntod Torritory
48 ono of the rosponsibilities of the Govornor of the South Seas Governe-
t Offica.
Yowiver, aft.r llareh of 1944 when tho Caontral Pacific Area Flact wes
e lv organiged, the Covernor of tho South Sons Covarmment 0Sfice “;ecwue
ireeilyr suverdinate to the Cammander in Chief of the Centyal Pacilie Arum
e¢* ground areh of tho seme yarr, Consequently, the Distrist Governors
Jfleinls of the South Seas Governmont office the vorious islands
tuo handated Territory cume under the coomand/C¥ers of the loeal
wmarding officers. 4s a coucrste axample of tiis, the District Governor
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of the South Seas Goverrment Office at Truk, Airhara, Aritaka was placod
under the cormand of the senior commanding officer on Truk, Lieutenant
Genoral ‘mgikura from the above mentioned time onwards,and recaived
instructions and orders from this commanding of ficer in matters relating
to adidnistration and judicial matters. sSven after tho deactivetion of the
Central Pacific Area Fleet in July of 1944, there ware no changes in the
camand relations in regrrd to administration and the judieiary and these
continued in effect as they were until septemboer 2, 1945.

The maintenance of peice and order in the South Seas liandated Territory |
was a mattor of which the Army wns in charge, and the iHavy was in no way !
connected with it., f

dxhibit L3 clearly shows that civil administration of the South Seas
Mandated Territory was not one of the duties of the Commander in Chief of
the Fourth Flout,

The above facts have beon established by the testimony of the witness
Higuchi, Nobuo (35th day of the trial) and of the accused Hara, Chuichi ,
(39th and 4Oth days of the trial) and the testimony of liorikawa, Shigeru |
from the record of the trial of Furuki, Hidesaku (3lst day of the trial) '
and by dxhibits 43, 44, L7, LB.

The accused Hara did not h.ve any authority to command and diruct
in regard to administration (including police), judicial affairs, main-
tonance of peace and order, on the various islands of the South Seas
Mandated Territory, and consequently had no responsibilities therefore.

Section 14, - Protection of Residents of Uccupied Territory (during the
period from 23 February 1944 until 2 September 1945)

In discussing this problem, counsel would restrict the occupiod area
at this time to Nauru and Ocean Iclands. The Japanese armed forces
occupied Nauru and Ocean Islands and stationing the 67th Naval Guard Unit
at tha former and e Detached Unit of the same Guard Unit at the lattsr
island, proclaimed milit-ry adminfstration on both islands. During the
period of time above given the Commanding ufficer of the 67th Naval Guard
Unit was Captain Sceda, IJN, and the camanding officer of the Detached
Unit on Ocean Island was Lieutenant Commander Suzuki, Nacomi. The direct |
superior officer of the Commanding flficer of the Detached Unit Susuki
wns Seeda the Commanding Officer of the Naval Guard Unit. Soeda and
Suzuki exercised jurisdiction over Wauru and Ucean respectively. It is
contended that the 67th Naval Guard Unit was a subordinate unit of the
Fourth Fleet and that Naval Guard Unit Commanding Officer Soeda was under
the command of the Commender in Cidef of the Fourth Fleet, Vice Admiral .
Hara., However the immediate superior officer of Suzuki, the Commanding
Cfficer of the Detached Unit on Ocean was not a direct subordinate of Hara,
(&xhidbits 41, 42, 49).

As above statec the Japanese ammed forces after occupying Nauru and l
Ocoan Islands proclaimed milit-ry administraticn in these areas. The
executory of this military administration on “he’je islands were Commending
(fricer Soe'as and Commander Suzuki., Hence Soada and Suzuki correspordsd
to the "occupants" of Article 43 in the provisions of the Annex to tle |
Hazue Convention No. IV of 13 Uctober 1907 —— Hegulations hespecting |I
the Laws and Customs of War on Land,

This #viicle 43 provides as follows: "The authority of ths power of
the State having passud de facto Into the hands of the occupant, the latiar
taall do &ll in his nower to restore, a:d emsure, as far as posailla,
pahlie order ana safaty, respacting at the same time, unleecs abs-lutel:”
pr-vented, the laws 1A force in the country."

Jppenheim dn his Internationsl Law writee as follows goncemdng tle
rights and detles of the occupant:
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"Para. 169. = As the occupant actually exercises authority, and as \
the legitimate Governmemt is prevented from exercising its authority,
the occupant acquires a temporary right of administration over the
territory and its inhabitants; and all legitimate steps he tekes in
the axereclse of this right must be recognized by the legitinmete
Govermment after ocoupation has ceasod. But as the right of an
oocupant in occupied territory is mersly a right of administration,
he may neither annex it, while the war continues, nor set it up as
an independent Stite, nor devide it (as Cemmany during the World
iar divided Belgium).into two administrative districts for political

I purposes, horeover, the administration of the occupant is in no

| wise to be compared with ordinary ndministration, for it is distinctly

and precisely milit,ry administration. Incarrying it out the occu-

| pant is totally independent of the constitution and the laws of the

|I territory, since occupation is an aim of warfare, and the maintenance

H and safety of his forces, and the purpose of war, stond in the

|

|

|

|

—

foreground of his interest, and must be promoted under all circum-
stances and conditions, But, altmugh as regards the safety of his
army and the purpose of war the occupant is vested with an almost
absolute power, as he is not the sovereign of the territory he has
no right to make chonges in the laws, or in the administration,
other than those which are temporarily necessitated by his interest
in the safety of his army and the realization of the purpose of war.
_ Un the contrary, he has the duty of administering the country according

| to the existing laws and the existing rules of administration; he

| must ensure public order and safety, wust respect family honour and
\ | rights, individual lives, privote property, religlous convictions and

' liberty." (Lauterpachat, —- Upenheim's International Law, Vol. II, |

Para., 169, pp. 341-342,)

| In view of the provisions of the Convention and the academic theory

|| eited avove, it is clear thot the occupnnts of the two islands Commanding

| Officer Soeda and Lieutenant Commarder Suzuki hac¢ the rights and responsi-

|| bilities in respect to protection of residents of Nauru and Ocean Islands,

| In short the person responsible for the protection of residents of Nsuru |

| Island was Cammanding Ufficer Soeda and the person responsible for the

I protection of residents of Ucean Island was Commander Suzuki,
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As 1s olear from tho above, Hara, as Commander in Uhief of tho 4th
Fleet did not have direct responsibility for the protection of residents
and natives of Nauru and Ocean Islands. Howavor as Commanding Officor
Soeda of Nauru Island was a direct subordinate of Hara, he did have the
rosponsibility to supervise and see whethor or not Sooda as an occupant
was fully oxocuting his duty to protoct rosidents and natives, Susukd
of Ocoan Island was a direct subordinate of Soeda and not a dircct
subordinate of Hara. Conscquently he was nover called upon to command
| Susuki diroctly, However Hara had tho duty to suporvisc Secda and sce
| to it that Socda as tho immodiate ‘superior of Susuki supervised Busuki
in rospoct to whother or not as occupant of Ocean Island, Susuki fully
oxocuted his dutics to protoct rasidents and natives of that 4sland.

I If thore were no neglect rosulting from intent er nogligence on .
| tho part of Hara, he should by no means assume eriminal respongibility |
| for acts committod by Sceda end in particular by Susuki in tho courso
| of his duty diroctly to supervisc Soeda, and his guty indirvctly to
guporvis, Suzuki through Socda. Presuming that thoro wore scte in
|! violation of intornational law, thosa that have boan alloged By the
| Judgo advocate to have boon committod by Suguki, if Hara bad no knowledgo
i of thom through no nogligoncn on his part ond consequently took no
| moasures rogard-ng thom, it cnnnot oven then bo said that Hara was guilty
of noglect of duly te suporvisc his subordimain«. Furthormore, during
| tha tour of duty of the accused, espeelally tovurds the ond o5f his teur
| &f duty, communicutions woro savered botwenn T:uk whoro was ioeated the
|| Hogdguartora of tho 4th Flooi and Nauru aud iv pnarticular ~::an, not to
| montion transportatio., which was of coursc nco-oxistont. Ih v.w of
|| the abovo facta, it i3 not opprepriate that Hara should bo charg:c with
| nogloct of duty for not baving takon any measurcs in rospoct to acts in
| violation of intornational law alleged by tho rrosocution to hav: %aon
| cemmittod on Ocemn Is'iand,

| Oppenhodm statn. In h'3 book that 'urtie. Law 4+ decluared in occuju~d |
“ torritory as follows*

|| "Para, 170. An occupant having military author: ty ovor the torri-
|| tory, the inhabitant: ave unéer his Martial Law. and have to

, ronder obodioneo to his cormands, Thoi duty to obay doas not, of
I coursa, arisoc from thair own Municipal Law, nor from Intornational
I Law, but from the Martial Lew of tha oceipant to which they aro

! subjocted,”

( Ibid,, Para. 170. p. 343.)

Yo understand from the above that during the time Naurn and Ocoan
| Islands wore undor eccupation by tho Japanoso armed forees, Martial Law
| ms in effect en thesu islandas.

CYIPTER VI Burdan of Preof.

Sacbkden 1” Br-goon of Proo”.

Tho urleu #¢ prove whothor thu aceused Faia, as Cemmandor ia Chicf
| ot tun 4%h Flune vielanod tho laus nnd custems of war ag allogod by tho
| Jucze adwoccto, in short whorher ho moglootad his duty, rocté wah tho
11“:,?“ nd'u-‘lﬂntla.
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Amorican Jurdsprudonco explains burden of proof as follows:

"Burdon of Proof = The fundamontal principlo of tho law of
avidonco, the burden of proof in any casa resta upon the
partics who, as dotormined by tho pleadings or the naturo of tha caso,
asgort the affirmative of the issue, govarns the quostion of
burdon of proof in nogligoncoe actions. In such action tho
plaintiff must alloge facts which show tha ossontial elemonts
of aetionable nogligoneco in hia favor against the defondant,
namoly tho oxistoneco of a duty owing to him by the defoendant,
hho broach of duty, and tho rosulting injury, and so far as
issuo is joined upon thoso ossontial allogations, thot is, so
far ns thero is admission upon tho pleadings of tho truth of
any of tho facts anllogod, tho burdon ia cast upon tho plaintiff
of ostablishing, by a proponderance of tho ovidonea, all of
theso ossontial olomonts of his casa. Tho gonoral rule is
thrt ono suing for dormcgos for injuriocs, oithor to porsen or
proporty, ocoasionod by tho allogod nogligonee of tho dofondant,
has the burdon of proving, by a propondoranca of the ovidoneo,
that tho dofondant was nogligont in the porformance of somo
tuty owing to tho plaintiff, ns charged in the doelaration or
compleint or that ho Lraachod a statutory duty owling to tho
plaintiff and of showing further that sush nogligonco ocecasionod "o
loas or injury to tho ulaintiff in tho mopnor deseribad thoroin.
In othor words, n pluintiff who grovnds his action vpon an
allogntion of nrgligenco by the defcndant must show ue only that
the conduot of :hich ho complains was ncgligent in charactcr, but
also that it was violative of some duty vhich the def'cndary owed
to him, and, in addition to such proof ol nogligonecc and irjiry,
mus? prove that such broach of duty or n--ligonce wac the jrexds
nnto cause of tho injfvry or loss complaiaci of. Tho plaini:ff
must ostablish Gircet’y or by jush inforounco some want of eare
on tho part of «ha doundant to viich hiz injuryv may faird:
and ronsonobly o~ trocod.®
( 38 Amorican J.risprulonce. "Vogiigonco. 1. Eisden of Proos,
Soction 285, Gone.ally, pp. 973=5.)

It is cloarly shown by tho abovo oxplanation that the burdon 6
provo tha following rosts with tho judge advocuto: 4in connoetion with
tho charge, that the accused Hara owed undor inviermational law tho
diroct duty to protoct prisonors of war and rosidents and nativos,
which duty is alloged by the judgo advocato; +that the accusod know
of tha acts in violation of intornational law cnumerntod in tho spoed-
fientions; that thoro was n proximnto causal comnoction botweon the .
inaetion on tho part of Hara and the facts listod in the spoeifications.

Santion 16, Cireumsinntinl Bvideneo,

Tho judg - ~ivocato in tho prosent cnsc hos no direect ovidonco
wich which to ».rennt a convietion of tho accused Hara, Tho judge
rdvoocata *harofr—o ma’ntaoina on the ono hand thrt it is not a nocosserry
clarnt v.at Haoa lmow of tho ineidents nllogoa in tho spacd ficat! aue-
by i&n Judgn ad.onato, to as-ablist his nogloet of dnly to eupcrvise
wn? comtroul su*ordin-tes, wnilo oa the other hrnd he has-etrivon Lis
ut-ost to ostablish Havals Mknowlodzo" through eireutstantal ov*donce.
It must bo said that bhis in faet is a rocognition on tho ,art ¢” the
Julrn cdvoeato that Hare's "mowlodgo" constitutos an indisp-nsablo
cluront in the charge of tho prosont caso, Whon congidored in
oon junction with tho trend in modorn thought eoncorning rospensibility,
namoly to the madual shifting of stross to tho subjoet in criminal
rosponsibdlity, as oppesod to tho gradual shifting of the ntross to
tho objoct in oivil responaitility, which I hawe clroady touched upon
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in Soction 8 of Chaptor III, this is only natural,

It poos without saying that in neccopting eireumstontianl evidonee
tho greatost caro muet bo axerciscd. Ameriean Jurdsprudenece states as
follows on this point: \

" Whonovor eircumstantial ovidoneo ie roliod on to prove a faot tho
| circumstancos muat bo proved, and cannot bo prosumed, and tho oir-
i cumstanccs provod must bo consistont with cach othor and with tho
. main foet sought to bo provod, Thoy must bo not only consistont with
any othor raticnal thoory. To ostablish a thoory by circumstantial
avidonea, tho kmown facte roliod upon as a basis for tho thoory must
bo of such naturo and so rolatod to cach othor that tho only roason=
abls eonclusion to be drawn thorofrom is tho;fhetryisoughficto bo I*
i establishod. A faet is not proved by circumstancos if thoy aro moroly
[l congistont with its oxistonce, or if 4thor inforoncos may roasonably
i bo drawn from tho facts in ovidonco, It is nocossary also that thoro
ba some connoction botwoon tho facts provod and tho fact at issuc.}
(Ibid, Vol. 20, Evidonco, Para., 1189 = Diroct and Circumstantial
Evidoneo, p. 1041)

i Tho samo book goos on to statn:

"ihero ciroumstantianl ovidonce is rolied vron in criminal proscerr.i-m,
proof of a fow facts cr a multitude of fnets all consistont with uro
| supposition of gnilt i3 not sufficiont to marrant a ve-diet of mulility.
I In nrdar to convict a porson upon eireurstantial ovidonco, 1% i3
nocossary not only that the eircumstancos all econcur to shou that the
prisonor committod tho erimo and be consistont with tho hypothoais of
| guilt, sinco that is to bo comparod with 11 tho facte provad, bol
that thaoy bo inconsistent with any cthor rntional conclusi-n and x-
\ cludo avery othor ronsonable theoiw or hypothosis oxcopt tiat of rils.
' Thn lacts proves rms® vo eonsistonl with cnch otior and wiin tho wnin |
fact sourht to ‘¢ prowci, ¢ reasonabla doubt 1wst bo resciv-4 in
favor of tho ac.usod 7hore ¢ fact or circumstanco is suscopliblo of
two intorprotations., If the eircumstancos tond?ng to show tho grilt
of tho aceused aro as cunsistont with his innoeccnec as with his guilt,
thoy arc insufficiont. In crder to convict a porson of a erimo, the
facts must bo inconsistont with, or such es to axcludo, ovory roason-
ablo hypothosis or thoory of immocaonco., Cf coursc if any of thy faots
or eilreumstancos ostablishod are absolutoly inconsistont with tho
hypothesis of pguilt, that hypothosis eannot bo true. Tha waight of
circumstantial evidoneco is a quostion for the jury to dotormino, such
ovidonco alone or in comnoction with othor ovidonco may justify a
conviction, G>eat caro, hovwover, must bo axercisod in drawing inf~r-
cneos from circumstanccs proved in erim’nal casos, and moro suspiclors
will not warrant a convietion.”

Amcrican Jrrisprudoneco zoos on to discuss tho rational connaetion b=
“woon th. f£.3%t proved and the fact prosumeds

"Sq:tion 159 - Ratdoncl Copnoctdon botwoon Fack Provod and Eaof rrosraug.
=== \ pracamption cannot ordinarily bo raisod from somu fant provel
unlog= a4 rational conncstion sxists botwosu such fact and the ultia~to
fact ;rasumod, Thoe leglsl-turo cannot ccastitutienally doclarsy eno
fact to bo prosumptivo ovidonen of ancthor unlces thia rational com-
raction oxists, Furtloraore, a fact can by rogarded as th. heeis of
an inforoneo only whore tho inforonco 48 a probablo or natural ox=
planation of tho faet, Inforoneos may not be drawn from one trane=-
nction to anothor that is mnot spocifically connoctoed with it, moroly
bocauss tho two rosemblo cach othor, but must bo linked togothor by
tho chain of eausc and offooct and common oxporionco." (Ibid,, Para. 15C)
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Rational Connoetion botwoan Fact proved and Faect prosumod, p. 163)

Has the judgo advoeato provod thoso mattars which must bo proved,
boyond a ronsonablo doubt? Tho attompt will be madn in tho following
;;gumunt on thn basis of tho facts to show that such cloarly has not bodn (

1 oAsa,

CHAPTER VII
Tho Validity of Judgmonts which havo boon
Sot Asido and judgmonts of forolgn countrics,

|| Soetion 17. Validity of judgmontes which havo boon sot nsido,===

' Incidonts of paragraphs (1) and (j) of Spocifiecation 1. ;
| |
Whon a judgmont is sot aside by a court of supromo jurisdiction tho |
formor judgmont is rotrospoctivo in its oporation, and tho offoct is that |
i| that tho formor was not the law ab initio (from tho boginning.) In short, ’
i| although tho formor judgmont may romain in tho rocord of tho court it is |
| absolutoly similar in offoect as though i1t had nover oxistod., This is an 1

| ostablishod logal prineiplo. Amorican Jurisprudenco statos it as follomwss

"Tho gonoral principle is that a docision of a court of supromo juris
diction owvarruline a formor doeleion is rotroapcetivo in its opor:tion,
I and tho offact 18 not that tho formor declsion is bad law, but thil
| it novor was tho law." (Ibid., Vol. 14 - Courts, Soection 130 == F.iro¢
. activo Effoct of Doparture, p. 345.)

It pons en to stato furthor:

i "If a vordict is insufficiont and tho jud;mont and scontonce void, thg
court on its ovn motion may sot it nside boforo punishmont is undr -
gona; ond a judemont and sontonco hoving boon doclarod weid, 1t 14 no
A | lcngor a logal Sudpmoni and sontonco, avan thoueh it may appoar cu Uhd
rocord of a dirtrlet court, ~nd cannot bto mad- tho baris cf n ploa of |
joopardy." (Ibi<., Vel. 15, iriminal Law, Socticn 376 - Validity of
| Judpmont of Convicticas, p. 51.)

Furthor:

"A void judgmont is not omtitlod to tho rospoct aecorded a wnlid
adjudieation, but may bo cntirely disroparded or doclarod inoporative
by any tribunal in which offnot is sought to bo givon to it. It is
attondad by none of tho consoquoncos of a wnlid adjudiention. It hes |
| no logal or binding forco or officacy for any purposc or at any rlanoe
| It éannot offoot, impaiv{-or.arnate fights. It is not ontitlod %o
| enforenment and is, oréinarily, no prot~ction to thogo who snck to |
| enforec 13, All procoodings foundod on thn void judgmont arn thor-
5 salvos rogardod cs invalid., In othor words, a judgmont is rogardoed
I | ns a nullity, and tho situntion is tho samc as it would bo if thoro
|
|

wora no =4 mont, It, accordingly, loavos tho partios litigant in *hy
en~o posiiion thoy wore in boforo tho trial, (Ibid., Vol. 31 Jud;mo: S,
Sacvion 420, Void Judemont, pp. 91-2.)

| Tho Zncldcats of paragraphs (1) and (j) of Spoeification 1 2 tho

| Puerga of Lris easa clloge that tho cormmanding officor of tho A2rd Frnuml

| Gurra Unit, Ronr Admiral Masuda, Nisuko and Captain Inouo, Yumio, IJA, .°~
of unc Sentl8vad Datadhlindt did on or about 8 Anril, 1945, unlanfully puni
ad 28 snics, without proviovs trial sovon nativo inhabitants of tha Mare
shall I=lands by assauiting, etriking, wounding end killing (Incidont of
para. (1) of Spacification 1 of Chargo I of this caso,) and that tho samo
tvo poraons unlasfully punishod as spios, without provious trial ono Mare
native br assanlting, striking, wounding and killing, glhnddunt af para, (]
of Svceificction 1 of tho Ghazgo I of tho prosont onso.




In studying the oxcorpt of tho rocord of tho trial of Inouo, Fumio
(Exhibit 9) mo noto that tho abovo citod inci@emt of para, (1) corrosponds to
thn incidont of para. (1) of Spocification 1 of Charge II, and that incidont
of para, (j) citod abovo corrosponds to tho incigent of para, (j) of Spoc-
ification 1 of Charno 2. Howovor it is cloarly sot forth in tho lottor from \
i tho Judpo Advooato Gonoral of tho Navy datod March 3, 1948, that tho Acting

Soerotary of tho Navy, on 12 Fabruary 1948 approved tho romarks and rocom-
mondntion of tho Judge Advocato Gonoral and sot asideo thoe findings on Charge
ITI and spocifications 1 and 2 thorounder, and tho actions of tho convoning
and roviowing authoritiocs thoraeon., By the rotroactive oporation of this action
of tho Acting Socrotary of tho Navy and as a rosult thercof, Spoeifications
| 1 and 2 of Chargo II chargod against Inouo, Fumio, woro mado as though tho
| had not oxistod at all from tho boginning., Tho incidents of paragraphs (i

and (3) of the charge against the accusod Hara which aro basod on Spocificat
{ dons 1 and 2 of Chargo II of tho trial of Inouo, Fumio woro mado as though
| thoy had not boen charged from tho first by tho action of the Acting Soerclap:
( of the Navy, It 1s thoroforo complotoly off tho traoch to charge the accused
| Hara with violation of tho laws and customs of war, namoly with ncgloct of
|! duty to suporvisoc and control his subordinatos,

| Snction 18, Validity of Judgmonts which have boon Sot Asido===
The Ineidont of paragraph (k) of Spcoification 1 of C
Chargo I. |'

| Tho ineidont of paragraph (k) of Spocifiention 1 of Charge I of th-

| prosont caso is an ineidont of an nllogod unlawfvl punishmon® as spios with=
out provious trial of two nativo inhabitants of tho Marshall Islards Ly
assoulting, striking, wounding, and killing on or about August 10. .95 on
Jaluit Atoll by Masuda, Nisuko, Roar Admiral, I.N, Commanding Officcr of tho
62nd Naval Guard Unit, and Major Furuki, Hidesenlu, IJA, of tho Scuth Sous
Dotachmont,

H In studying tho oxcorpt of the reoonrd of tho trial of Furuki, Hid~.olm |
(Exhibdt 11) we note that tho abovo eited ineidont of paragraph [‘J:i cor=aa-=
ponds to Spacification 5 of Charga II, ilowevor it is cloar from ihe lettor
of tho Judgo Advoento Gonoral of the Favy datod March 3, 1948 that the -
Acting Soorotary of tho Navy cn 12 Fobruary, 1648 aprrovod the romarks and
| rocormandation of tho Judgo Advoeanto Gonoral ani accordingly sot aside tho

findings on Chargo II and Spocification 5 therounder and the actions of thn |
| eonvoning and roviowing authorities thoreon. (Tostimony of Commandor H,L, |
| Ogdon on tho 7th Day of tho trial.)

: By the rotroactive oporation of this action of the Acting Socrotary of |
| tha I'mvy and as a rosult of 43, Spocification 5 of Chargo II bocamc as tlough
| 4t hud not oxiated from the boginning, The incddont of parngraph (k) of

| Sparification 1 of Crorgo I of this caso rhich ¥s basnd on Speeification 5

1 of Chargo IX of tho Trial of ™uruki, Hidosaku which was sot msido by tha

i action of tao Acting Soarotary of the Navy boecomo logally ns though it had
not haor chargod at all, It ie thoroforc comp lotoly going off tho trach ¢c
eharga "~ia with rolation of tho laws and customs of war, namoly tith
nugloet of duly .o suporvisa and cortrol his subordinatos by confrontine
%im with tho ipsadont of paragraph (k).

Soclica 13. Foreimn judgmonts,--- Incidomts of paragraphs (f£), (&', (k).
(1) of 8pooification 1 of tho Chargo and Incidorts of para-
craphs (£), (g) and (h) of Spocification 2 wore ineidents which
wore triod and Judgod by Australian Hilitary Cucts.

b lJoroign courts in jts domalns nnloss thoro is a reeiprocul undorstanding
brtwron that and tho foreign nation or nations which passod tho judgmont,
IL 1o loft to tho liborty of tho nation whothor it grant or do mot grant
validity to tho Judgmomts of foroigm courtss At tho prosont day, in ﬂWl'WW
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| Now, mo nation is bound by duty to grant wvalidity to judgmonts passcd




ensna vnlidity ia esrantod to judpmonts of courts of foroimm nations on tho
basis of roeiprooal agroomants botwoon tho nations, or on thoe basis of

roeiproeality. Or in cortain othor casoa validity is grantod undor cortain
rogulations, and in othor casos undor cortain conditions, '

In the prosont cnso tho judgo advoeate has rocogniscd tho wolidity
of tho judemonts of tho Australian Military Courts and 1istod theso allogod |
incidonts on which the judgmontes wore passed in the Charge in the proscnt
caso, Tho judgo advocato thon has tho duty to show how tho Unitod Statos |
of Amorica camo to rocognize tho walldity of tho judgmonts of tho Australian
Military Court. Thore has however bonn no ovidonco on the part of tho ,I'ﬂll.‘l{,'t'l"5
ndvocato on this point, ;

Soetion 20, Conclusion, |

In short, sinco thoro have boon no principlos, no genorally rocogniz |
thoorine, no procedents in international law, with rogard to the rosponaibi-
lity and punishment imposod on a suporior officor to control and suporvisa
tho acte of his subordinatos in violation of Intornational Law, thore is no
way but to judgo and dotormine tho instant cnsc in the 1light of the fund-
amontal principles of ordinary criminal law rccognizod by tho modorn civil-
izod countrios., In ordor to doecido whothor tho eccusod, Hara as Cormandor
in Chiof of tho Fourth Floot should assumo gripinnl rospopgibili%— from tho
standpoint of thoso pcnoral principlos of erdminal law for his noglcot 7
duty to sup orviso and control his subordinatos, it is imporative ilat we
first clarify vwhothor tho accuscd, Hara know of tho acts in violatiin of
Intornational Law ns alloged in tho Chargo, whothor if he kmow, hn vas
placod in eircumstancos undor which ho eould have takon approprints moasur:s
and whothor plaecod undor favorablo circumstanecs ho did or did not Sako sueh
moasurcs and if ho was not awaro of thom, whothor thoro was noglipgonue or
his part in not knowing, ot cotora, Furthormoro in oxamining tho abovo In
tho 1light of tho rule of eausal connoction botwoon an offonse and &ho {nacts,
it is imporativo that it bo ostablishod “hat thara was a direcot and procimnid
causal connoction botwoon the faet that t-o aecueod, Hara as tho Commandor
| in Chiof of the Fourtn Floot allepolly, uccording to thoe prosccution, took
| no measurcs to suporvieo and control his subordinatos nor indirectly to
protoet prisoners of war and inhabiiante and to facte :8 onumeratod in the |
| 8pocifications, Unloss this causal connockion 13 ostatlishod it is not |
| poseitle to imposo tho rosponsibiiity of tho Chargo of this casc on the i
accusod,

T

if howover, tho acousod, Hara actually had no kmowlodgoe of tho abovo
acts in violation of Intermationnl Law montionia abova and thore wra no
nepligonee on bis part In not kmowlng of chom, or 1% ho took appropsiato
moasurna concerning inecidonts of which ho loarncd laéer, thon it 4s only
~abral that the ascusad, Hara should not in any way bo hold guilty
{eriminaliy rﬂaponnibln.f.

Let ue oxarino tho allogod incidontsa in *+ho arpumont or tho basce cf
trote which folticm,




Part II, Examination of Facts in Accordance with the Evidence,

Chapter I, (Ceneral Facts.
Seetion I, The duties of the mccused, Hara, ns Commander in Chief of Fourth

Fleet,
The dutios of the accused, HARA, Chuichi, as Commander in Chief of the
Fourth Fleet were to command the to have overall

control of its ootivities, to carry out his duties in accordance with the

Pacific drea-after the beginning of Mareh 1944 is as clearly shown in Exhiuit

falnnd, come under tho command of the Thirty-firet Army, This is madd ¢lerr
in “he ancwer to question 3 of Exkibit 44. The faet that after the Comsanu-

4l epoointed the Communding General of the Thirty-first Army, amd that'he

instruetions of the Minister of the Navy rolative to military admindstration
Oporational plans a8 et Porth in BxhIBLt 38, Fleot Orainance; KFelerod
lll and 12,
|
! Ho other duties or authoritiecs were vosted with the accused, Hara, In
I:::nr words, the accused, Hara, commanded only the fleet under his command,
without special ordere he could not have commanded the Ar-y units within
the area of his jurisdiction; nor was he vopted with authorities cr duties
direct the Civil Administration and the maintemance of peace and order of
South Scas Mapdate Islands, As a matter of fact, Exhibit 43, a deposi=
on of the Chief of the Second Dgmobiligzation Bureau, clearly shows that the
ccused, Hara, who was the Commander in Chief of the Fourth Fleet was not
osted with such duties or authorities.

Section IT, Command relation between the Army and Navy within the arca of
the accused, Hara's command,

Among the incidents with which the accused, Hara, is charged, there arc
acluded ineidents in which Army persomnel played & major part, In
: ation I, it is alleged that he failed to discharge his duty to con-
tions of memberes of his eommand and porsons subjoct to his
sontrol supervision, including Army porsonnel., Again the judge advocate
sys in his opening statement, "Hara, as Commapder in Chiof, Fourth Fleet.
in command of the persons, and had jurisdiction ovor the areas where tle
alleged incidents occurred”, Thus, as it is nccessary to make clear whether
or not the accused, Horn, did possces the duty to control and supervise the
TRy persomnel within the area of his command, tho command relationship
tween the Army and Novy will be examined at this time, '

The Army end Navy organisation and commond rolationship in the Centrel

ard 44, Depositions of the Chief of Sccond Demobilisation Buresu, (1) (2),
n othor words, the Gentral Pncific Area Fieot was nowly or sod ond the
Fourth Fleet was placed under its command, and the Navy units within ths arca
pf Jurdsdiction of tho Fourth Fleet were thereby plaecd undor its command.
dso, tho Thirty-first Army <ame under tho command of the Contral Pacifie
oa Floot, amd the Commapdir- Genoral of the Thirty-rirst Lrmy, was puy tu
pormand of all frmy woites willdn tho Central Pacific Area, Thus, the Fifiy-
d Division nt Truk, and the Pirst South Seas Army Detactaent ot Jajuit

g Genercl of the Thirty-first Aimy, Licutomant General Obata, died in
en 4n the Marianae Arepn, Llowtcnant General Mugikura, who was roxt ir
ion %o sormand cotually assmmed command, and on 9 May 1945 was offivi.-

|

B Commanding General of the Fifty-sceond Divisiom cnd waf scaion
“he mecused, Hara, is mad: clear in Exhibit 44, and by tho tosiimomy of
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It is trwe, thercofore, from the above, that there was no command re-

lationship whatsoever betweon the accused, Hara, and the army personncl on

Furthermore, there is some ovidonee whiech tonds to question whether
on such a far-flung island as Jaluit, the senior Army or Navy Officer had
fotunlly assumcd command of the ontire Army and Navy forces. But the faet
hat the senior commanding officer of such an island was limited to
pormanding defonsive warfarc in ovent of enemy invasion, is made clear by
he following: The prosecution witness, Inoue, Kenichi, in answer to a !
fucation put to him by the commission, testifiocd as follows: "Until the EWE
ould land there was no command relationship between Lieutenant General |
gikura and Vice Admiral Hara, If the enemy should land the most sonior
afficer of each island, whother he be Army or Navy, would commend all the
oroes on that island.® And, in Exhibit 39 (C.L.0. Documont No, 2976) it
tates: "The senior commanding officer, whether he be an army officer or a
javel one, had overall command of both the army and navy units £
p_defonse of a romotoly isolated island." (Underscoring counsel's),

Lot us examine for instance how this applied on Jaluit Island, The
fommnnding officer of the Sixty-second Naval Guard Unit, Rear Admiral Masuda,
nd no command relationship with Major Furuki or Army Captain Inouc of the
st South Seas Dotachment - until such time as fighting against an cnomy

1 curred, ty to
o nE Ch Ty ottiocks, Purorl oot Faous, mor %o Supervise the eytion of
hem through the senior officer on Jaluit Island, Reoar Ldmiral Masuda, whon
o battle egainst enemy landing had taken place,

Seetion III, The exercising of civil administretive suthority and the
maintenance of poace and order within the area of the accused,

Hara's, command,

Included in thc matters with which the accuscd, Hara, is charged, arc
ineidents in which thc vietims wore natives or residonts of the South Seans
gndat.ﬁd Territory or arcas oecupiod by the Japanese forecos. Thorefore, it

noceasary to show the duty end authority of the accused, Hara, in connec-
don with the eivil administration and maintenarce of peace and order in
thesc areas, This will be examined in the light of the evidcnece.

1, 8o 8 Mn .

i In the year 1922 the South Seas Government Office was established for <ho
Sputh Scas Mandated Territory, Of this fact the commission has taken judicirl

t;gat".h lem fﬂﬁ}: ﬁﬂt tl;ﬂtﬁiﬂul adminiutr;ﬁiug of tga nnég.rn tarr%tggiw:

e e jur ction o 8 Govorpor of tho South Scas Govornmen or, P
that the Commander in Chief of the Fourth Floot did no posscss any duty of -
n

t-hority whatsoever concorning this mattor was affirmed by witness, 3umi--
iwa, and by Exhibit 43, a den:sition of the Chiof of tho Second Demobiliratiosn

Hosogaya, Goshiro, the formoer Govermor of the South Seas Gowernmont 0f 0.,
tdstified in his acposition as follows: "I was thorofore ordered by the
Minioter of the Greater, East Asla Dapartment to request the military foruey
tke courmmid in areas where the police were not able to mainteln “ne pe1ce
ne, Thir order I pacsed on to all my subordinatea. I believe this wes
ryeize between Mareh and July 1944." "I inforral the Commander in Chief cf
e iuatral Paegific Fleet, Admiral Nagumo, Chuichi, of this crdor,"” The

~ed, Hara, testified that rftor the Contral Pacific Area Fleet was organ-
pd, the Commander in Chief of' the Central Paeific irea Fleet issued an order
tlhis offeet to hia subordinates, and this the testimony of defonse witness
lfruchl eorroborntaea,
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- Major Paruki, 1J., and Cavtain Inowe, IJA, each, in their trials,

tostified that arcund ¥arch 1944 Rear Admiral Masuda, the senior commanding | \
: from the nder in f P

\ %@“Ei -ﬁ t’:ﬁﬁﬂfﬁﬁim#ﬁﬁm authorily over the whole fsiand.

However, the accused, Hara, has testified in cross-examination that he does

not recall issuing such an order. It was not posaible for the Commander in

Chief .of the Fourth Fleot to issue orders to his subordinates on matters over
which he had no authority. As a matter of fact, the senior commanding officer
of each of the various islands were not necessarily Navy officers. For |

implu on Enderby there was an Army commanding offieer, a Colonel, and a

avy commanding officer, a Farrant Officer, this from the testimony of Hi

Undor these conditions it is obvious that the Commander in Chief of the Four
Fleet was not in a position to issue such orders as stated by Furuki and Inou

' First Licutenant Morikawa, who was in charge of communications as a ,
rdin~te of Major Furuki, testified ot the latter's trial as follows:

Pollowing BARRRLCRATERR ThouITUiRaRoRe - FoTRE SR RO SERSO4TRERERRY F1ViL

vo you under my authority and I have command under the command of the

WW, A1l govermment officials, therefore,
| come er the cormand o 6 commanding officer of that plnce'".
|(Undorsecoring counsel's), This testimony should prove to be sufficient in way
of eorroboration,

| As vos made manifestly clear by the foregoing evidenece, The Governor of
he South Seas Government Office in conformance with the order from the Min-
ter of Greater East /sia, —- the minister pesponsible for the administra-

ion ond maintenance of peace and order in the South Seas Mandated Territory,=-
flssued orders to his subordinate officials that in case of neceasity to r
equeat direction and command of the resident senior commanding officer of the

lﬂ-ﬂt i

The Commander in Chief of the Central Precific Area Fleet on the basis of
Dabinet declsion issued instructions of the same tenor to his subordinc*es,
his order assigned dutiece directly to the senior comnonding officers of cach
land, without respeect tc rhether he wns an army or naval officer, but no
uch duties were assigned to the Commander in Chief of the Fourth Fleet, Thus
enr Ldmiral Masudo was acting in a dual capacity., As Commanding Officer of
he Sixty-second Nawvnl Guard Unit he was under the command of the Commander
n Chief of tho Fourth Fleot; but as the person responsible for administro-

n nand judicial matters he was delegated this suthority direetly from the
vernor of the South Seas Government Office and was not commandod &r
rvised by the Commander in Chief of the Fourth Fleet,

Furthermore, the following evidence was presented to this court,

ly, defense witness Sumikawa testified that an order was receivéd frca
e Combined Fleet which directed that meintenance of peace and ordér in
he South Sea Islands would be under the charge of the irmy. Hara kesti-
ed that he received an ordos from the Commander in Chief of the Centrcl
cific Area Flect of the same import, Although there wns a difference
the originantors of the orders, thore can be no doubt that an nrder to
ck. an effect wns lssued,

The Diztrict Governor of the South Seas Government Office at Trk,
wrre Aritllm in his deposition testified as follows: "The orders [

ived from ut. Cencral Mugikura stated that tie army would maint-ig
serece and order,”

In surming up the above, it is clear that the accused, Hara, had no

hority whatsoever to command in matters of administratiom and mainte
pencé and order in the Scuth Sens Mapdatad Territory, pe
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L. Territory under military occupation,
| Only maval units were stationed on Nauru and Ocean Islands cccupled
the Japanese nrmed fortes, Consequently, it is a fact that the |
\ ommanding Officers of these islands had the direct responsibility for
tection of natives and residents of these islanda, and that the
ommander in Chief of the Fourth Fleet had the responsibility to supervise,

*eu‘hion 4. Battle situation, transportation and communication econditions.

! Then the accused, Hara, assumed his office as Cormander in Chief of
he Fourth Fleet, Kwajalein and Eniwetock, the important bases in the
shalls, had already been occupled by the Anmerican forces, and a feow
prior to his arrival to take over ecommand, Truk had been a target
or a large scale attack by an American carrier task force and had
ustained heavy danages.

| After Hara's assunption of command the American forces commenced large |
e offensives in the Central Pacific, and Truk and Jaluit and other |
slande were exposed to o contimuous one-sided bombing by the American .
'orces, There were, however, no surface fighting force or aerial attacking
force whatsoever under the command of the accused, Hara, and consequently, |
the air and sea suprenacy of the larshalls and Enstern Carclines were ‘
ponpletely in the hands of the United Statea forces,
I

i From this it will be onsily understood that for this reanson surfaco

aerinl transportation wae in fact, completely severed between Truk |
the islands of the Marshall group and islands such as Nauru and Ocean, |
hich were over 1,000 nautical miles away. i

The- prosecution witnese, Sumikawa, -testified that submarines were dis- |
tehed by the Conbined Fleet directly fron the Japanese homeland on request
ship supplies to far-lying islends. These attempts were successful only ‘
the cases of Truk and Melon; the attempts to reach Pake and Mille endiug
failure, In short although efforts were made, transportation to the far-
and isolated islands were not possible, |

Concerning communications conditions, testimony has been given by !
osecution witneass, Sumikawa, and defense witness, Higuchi, and the accused,
{1

|  The accused, Hara, testified to the effect that mccording to the repori
the Commanding Officer of the Fourth Communication Unit (Truk) it was el-
et impossible for units othor than Jaluit to transmit from the laiter helf
1944, and that entering the year 1945 transmission fronm Jaluit decreased
I hd comrmunications became extremely difficult.

| Lieutennnt Commander Sust':l, Noomi, Cormanding Ofiicer of Ocean Islard
tpetified as follows in s tr.al: "Until the annihilation of the Marshalls,
Ijlused tc contact Truk. About June 1945 I was receiving not transmitting

n Truk., There ™a only a small quantity of fuel to drive generators and
there vas no sulvlburie acid on hand., The transmitter vas very old and 1% w.s
at unuseahle and thers was only one spare vacuum tube and therc was wo
po-tant Jods book, and so I 414 not do nny transmitting, I was Li¥qtenury
gieriy o't *he reception was wery poor,.®

The fact nay be readily urderstood by any person *hat with th- damages
trined by continued bombinc:: and matural deterioration of sormuilcations
mment the communication potential of far-lying and isolated islonds
izished in direct ratio- to the passage of tinme. '
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Another important factor to be considered was that there were no new code

books sent to far-lying islands such as Jaluit, Nauru and Ocean, so that as a

tter of faet, communications with these islands were greatly restricted.

e prosecution witness, Sumikawa, testified that it was the policy not to send

ssagea to these islands in simple code, ag in actual fact they would be

ecoded and measures would be taken by the enemy to counteract., The accused
testified in corrcboration of the abeve.

| The prosecution may contend that instructions coneerning treatment of
prisoners of war could have been sent out in plain form without use of code.
jowever, it is a fact well known among officers that during war time trans-
hission of plain messages was strictly prohibited even for the most trifling
patters, because it might become clues to important communications secrets
deducable from the relation of the communicants, the communications channels,

jection 5. The Policy Education, Training adopted by the Japanese
Navy regarding the treatment of prisoneras of war,

The judge advocate in his opening statement states as well as during
e course of this trial submitted relevant evidence to the following effect: |
at when the accused, Hora, assumed his post as commander in chief cf the
fourth Fleet, the training, disecipline, and experience of the Japanere armed
forces under his command was such that it condoned the mistreatment and exr=
ution of prisoners:of war; and that despite the fact that the accused, Hara,
mew or should have known of this state of training, he neglected to take T
appropriate measures to restrain his forces in the proper treatment and pro-
jection of prisoners of war and &f civilian natives.

Leaving the matter of whether the accused did or did not know of the
ncidents resarding prisoners of war which occurred in his area of command be-
ore his assumption of duties, to subseruent argument, the policy for the
ireatment of prisoners of war in the Japanese Navy and the training anfl exper-
ence of personnel in the Fourth Fleet regarding this policy will be examinod
ere, in the light of the evidence.

Humerous evidence points to the fact that in the Japanese Navy thp
gulations concerning treatment of prisoners of war was provided for in the
val Regulations; that the policy for the treatment of prisocuers cf war was
early defined in the "artime International Law lanual issu=d by the fec-

riat of the Navy Ministry; and that thrse regulations and manuals were
omu.zated to the entire navy,

Regarding the measures taken to familiarize the Japanese naval personnsl
th watters pertaining to the treatment of prisoners ci! war, this was skow-
Eabibit 38 (C.L.0. Document 7376) and Exiibit 54 in the statement off
ptaia Watarabe, Yasuji, inclided in the deposition mnde by the Chi=a' or tue
conc Demobilization Bureau, end the test.mony given by the dofense wiltness,
ime, Kaoru,

It wac introliuced into evidence that the Fourth Fleet having issupd

taiied iuetoueil-us tc sach sabordinate commanding officer bafore tlLe uneu=
‘hg of hosuilitier (Exbiodt 54, testimony of Kawa’, Iwao, Chiof o' “egou’
sbilization 2w sau), and on December 1943 or Jauuary 194. instruci¢ns we e
v.n defore an assemblv of all cognizant commandiug offlicere and exeofuti.e
firere on Truk by an admirsl who came from the “lavy Ministry at Mg, that
is.aers of war should he seni beck to the homeland with all speel (tepstimony
Nelmse). Again, prosecutior witness, Spmikawa and Kobayashi testifiied
that they received a despatch from the Navy Ministry reouesting the 15;2.5“
return of prisoners of war to the homeland and Kobayashi further test

t this despatch was relayed to each subordinate umit.

i J
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Asano, Shimpei, commanding @fficer of the Forty-first Naval Guard Unit,
8 prosecution witness, stated on the witness stand, that "I always had a {
ief that priscners of war should be treated humanely," and he further
tated, "At the time of my appointment, prisoners of war were confined in a
ery narrow space, ... a8 it was a temporary place of confinement in a mil-
tary establishment. It was there®ore necessary to send them to the home-
nd as soon as possible, and I definitely remember having heard this policy l

t headouarters.”

Nakase, acting executive officer of the Forty-first Naval Guard Unit,
lso testified that, when he was briefed by his predecessor, he was told that
isoners of war were temporarily confined at the Forty-first Guard Unit, but
ere to be sent to the homeland on the first available transportation, and

kase further stated that in educating the guards, he instructed them
treat the prisoners humanely and because the prisoners of war had fought
urageously to the last, to treat them, not as enemies, but to regard the

isoners of war as one of their own men.

The judge advocate introduced into evidence the testimony of Abe and

shi from the trial of 2be, Koso, the Commandant of the Sixth Base Foree,
nd contended that the policy of the Central Authorities, especially that
f the First Divieion of the Naval General Staff, was to allow priscneras of

to be executed locally without sending them to the homeland. It is nuite
lear that Abe and Hayashi were fully awnre of the fact that the policy for the
reatment of prisoners of war in the Japanese Navy was nothing like what the
udge advocate contended. This may be determined at a glance by the answers
f Abe in reply to interrogations put forward to him in Tokyo, as well as by
he answers of Hayashl to cross-examination at the Abe trial.

! In Exhibit 54, Depodition of Chief of the Second Demobilization Burean ] I
omioka, who was Chief of the First Section, First Division, Naval General '

taf® in 1942, testified that polirles regarding prisoners of war were never
etermined at the First Division, Naval General Staff, and that it was a
tter not within the cognizance of the Naval General Staff.

| It is obvious, from the foregoing evidence that it was definitely the
lolicy of the Japanese Navy not to permit mistreatment and executions of
irisoners of war. It is also apparent that at the time of the assumption of
duties of the accuged, as commander in chief of the Fourth Flcet, education
d training regarding treatment of prisoners of war was beinz carried forward |
1thin the Fourth Fleet. Further tlan this, among his subordimntesa, both the
fomnarding and executive officers of the Forty-first Naval Guard Unit, who were
rectly responsible for the treatment of prisoners of war were well aware of the
he Japanese Navy and of the pclicy of the commander in chief of the Fourth
iMeet regarding the proper trectment of prisoners of war. It is a fuct that
mior to Hara's assuming command there had “een a few illegal acts oi misztreat~
ment on the part of subordinatcs of the Fourth Fleet, tut in no possitle way
dan it he said that theec unlasful acts were the consecuence of the training,
seirline, and experience of the Fourth Fieet at the tims the accusod, Hara,

|d gurad his dutice.

The juive adsrcate maintains that because the accused, Fara, did not

iss:e 2ny orders rogarding the protection and treatment of prlsoners cf var, he
pzlected hiy d.tius. The polley of the Japanece Mavy rogarding the treutmea®
Jf .rlsoners of war had been established, and steoc hcd clrecady been taken to . |
fropr sate thie policy, end it ic gquite natural thet he found nc necacsity to

Mlve any orders or directions,
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Parthermore, prosecution witness, Higuchi, testified that it was not
ocustomary in the Japanese Mavy for the commander in chief of a Fleet to {
| reissue an order containing similar matters which have been already pro-

[mulgated by the Navy Ministry or provided in the Naval Regulations,

Summarizing the foregoing, it is plainly evident that the fact that the
accused, Hara, did not issue any orders pertaining to the treatment of
prisoners of war, does in no way imply his neglect of duty,

Seotion 6, Regarding the incidents which ceccurred pirior to the assump-
tion of office by the accused, Hara, and his alleged knowled-
i ge of such incidents,

The jucl;a advocate has maintained that the accused, Hara, knew or should
lhave known of the occurrence of incidents relating to prisoners of war
committed within the area of his command before assuming office., Defense
counsel will examine this point in the light of the following evidence,

i 1. In the evidence introduced during the course of this trial, there

is not one indication affirming that the accused, Harn, was informed of the
ineidents of execution of primoners of war which occurred in the area of his
command, before he assumed his duties as commander in chief. Nor is there any
evidence which reasonably supports a contention that the accused, Hara should
lhave learned of these incidents. After examining relevant evidence, it will
be shown that it is reasonable that the accused was unaware of these incidents,

(a) The prosecution only pointed out that the predecessor of the accused,
Hara, Kobayashi, and his staff officer, Inoue knew of the incident of the
I' exsoution of priscners of war at Kwajalein on October 16, 1942,

However, both Kobayashi and Inoue testified to their recollection that |
the Commandant of the Sixth Base Force and his staff officer, Haynshi, merely
pointed out to them the place of execution of the prisonrrs while they were
{'in an automobile making o tour of inspection on Kwnjonlein., Inoue testified
i[that he did not tell the accused, Haran, abtout this inecident, and Kobayashi
testified that, when he briefed the accused, Hara, there was no briefing in
regard to prisoners of war,

' (b) Staff Officer Inoue testified that he learned for a despatch at
that time, of the execution of prisoncrs of war on Wake Island in October |
1943. But he also testified that he did not tell the aeccused, Hara about |
this incident; and, to a query whetker this despatch was kept in a place
easily accessible to Hara, he stated it was kept in the code room and was
obtainable only by apecisl re-~uest.

(¢) Evidence was introduced to the effect that staff officer Inoue krew
that there was an execution cf 7 prisoners of war at the Forty-first Guard
Uni4 on Fehruary 17, 19:4. Fu* Inoue testified that he reported thls
incident neither to Kobayashi, the then commander in chief, nor to the

accused, Hara,

The s*ateme=t made by Tanakn, Commanding Of“icer of the Forty-first
Naval Guard Unit, fust before his execution on Geptember 22, 1947, wue
leuoritted iuto evidence, It is there stated thatv on the n'ga* of P-brunrv
17 in the confersnce held at the headruarters of the Fourth Bnt;: F;:;a,t o
Tanrin said he reported the exeeution of prisone~s of war on t ot she
Guaid Unit, This was before nn asserbly including Coemandar®, Wulmbeyashi, |
Stat’ officer Higuchi, and cognizant commanding officers. Eut wnca Tanaka
took the stand in his own behelf at his trial he did not testify to this
effeat, but stated two or three times that he had reported to staff officer
Higeshi abowt the execution after the conclusion of this conference,
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The witness for the prosecution, Inoue, learned o the Frebuary 17th
|ineident through the Fourth Fleet Staff Officer, Kawamura, who had heard
|Captain Tanaka mentioning this incident. Yet, Inoue testified that it was not {

|
‘ {202, 19 hia,vpen, Kavamgs, begyd fhig from, Pagaks,, Ony the gne band, iy, the
hearing of Tenaka's report on the execution of prisoners of war, from Captain

Tanakn, nor, on the other hand, does he reeall ever telling anyone about
this report.

Both witnesses for the defense, Wakabayashi and Higuchi, testified that
on the night of February 17th, at tﬁa conference, neither of them heard Ton-
|akn make such a report.

_ Moreover, Tanakn's statement doeas not show that it was voluntarily made
by him. In evaluating this statement against his own sworn testimony during
ﬂhia trial, the latter should he accorded far more wéisht than the former.

| In summarizing, there is absolutely no evidence that the accused, Hara,
(was informed of the February 17th ineident and ne basis on which it can
irenagnnbly be concluded that the accused, Hara, should have known of this
incident.

I 2, In Article 51, Fleet Ordinance (Exhibit 26), it is provided that
(members of a Staff and p-rsonnel who participate in the work of the fleet,
Jin making reports to the commander in chief, shall make them through the
lchief of staff. Conseruently it follows that the commander in chief does not
ineceasarily possess all information that comes to the heads of his staff
lofficers, The same avplies to t"e case of subordinate cognizant commanding

jofficers, since all official business must pass first through the chief of
‘ taff. Therefore, similarly, any information in the hands of cognizant com- |
!
|

ing officers does not necessarily imply that the commander in chief . |
80 has such information,

| Witnesses Asano and Nekanse both testified that whenever prisoners of
|ﬁur arrived, the fact was reported to Headruarters. Whan inouiry by counsel
'wes made as to the method of reporting, the following facts were elicites:
Asano testified that on no occasion had he personally ever reported the con-
{finement of prisoners of war, mor did he ever make such a report in writing.
(In most cases, his executive officer, Nakase, reported orally or by phone. |

[Nokase testified that he made the officer of the day report by phone, but doce
t know to whom the officer of the dny reported.

It is clear that it cannot hecessariiy be said that the reports made by
the Ouard Unit to the headnuarters by such a procedure was received by tho
pommander in chief.

li Chapter II - The accused HARA and his relation to the incidents with
which he is charged

Althoug" tre incidents are listed chronoclogically in the charge and
pecifications, iauy will, for purpoces of convenience, be examined here
roupad nce~rding to tias areas in vhich they occurred. Firet, the evideaer
c~ce-ning “he »o1t of kuowledge of the necused of each of tae incidiate of
hlch he 18 ckirgod will be eaamined and secondly the main pointes of thess
AnulAunts,




|Fcuﬂnn 1. The Jaluit Ineidents.
i 1. The Masuda-Yoshimura Incident (Specification 1(a), 2(a).) {

The victims of this incident were three prisoners of war captured around
FPebruary 1944, two weeks prior to the accused, HARA's assumption of offlce.

(Exhibit 6, Statemont of Mrsuda.) The then Chief of Staff, Sumikawn, has
testified that he did not know of the eapturs of these prisoners and the

iracunud, Harn, also testified to the same effect.
|

IL There hos been no evidence to the effect that Rear Admiral Masuda re-
uested instructions of Fourth Fleet Headnuarters concerning the exscution
lof three prisonera of war on March 10, 1944 (Exhibit 5, record of the trial

of Masuda, Yoshimura.) mor has there been any testimony that Fourth Fleet !!Badj-
ouarters received such reruests. (Testimony of Sumikawa and accused, Hara. . |

I On the contrary, Masuda states in his statement, Exhibit 6, that he

issued n seoret order to Warrant Officer Yoshimura to execute the prisonerse
of war. It 1s; therefore, logiecal to assume that this execution was conduct~ |
ed in secret at the Sixty-second Naval Guard Unit and that Fourth Fleet |
anmﬂam was not informed concerning it.

| Prosecution witness, Iwanami, Kenichi, in the Yoshimura trial, testified
that under instructions from Rear Admiral Masuda, he added at the end of a

battle report, the ifformation that three American priscners of war had died
|through bombing. Therefore, if this battle report actually did reach Fourth
Fleet Headouarters, the content of the report being a common place bombing and
not an execution of prisoners of war, it must be considered only natural that
the attention of the Fourth Fleet Headouarters was not arrested.

2. The Inoue Incidents, (Specification 1 (1), (J).) |

No evidence has been offered to the effect that the senior commanding
officer on Jaluit Island reported to Fourth Fleet Headouarters, or that he
reruested instructions from this headruarters, concerning the esecution on
Jaluit Island of seven natives and one native on the 8th and 13th of April
1945 respectively (Exhihit 9, record of trial of Inoue.) Furthermore no
mcf whatsoever has beon presented to show that Fourth Fleet Headnuarters

received reports concerning these incidents, (Testimony of Sumikawa,

|Higuchi, and the accused, Hara,)

It can, therefore, be logically deduced that these incidents were
exscuted within the bounds of Jaluit Island with knowledge of such incidents
kept solely to that island.

3. The Furuki Ineident (Speci“ication 1 (k).)

Exnctly similar to the Inoue incidents abovo stated, there has been uo
evidence presented to show that the senior commanding officer on Jalrit
Island ever reruested iastructions concerring the execution of natives, nor
that he reported same ia regard to the espionage incident involving two
natives which ocourred on Jaluit Island on 10 August 1945. Furthor, thers
has heen no evidence to show that Fourth Fleet Headnuarters received such

rsociss or report.

Tt may be logieally deduced that Fourth Flect Healruarters had o
ncwi-dge whatacever of this ineident.

4. Whether or not trinls were held in the incidents whe—sis Izoue
i and Purukl were involved,
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It 18 alleged in Speecification 1 that natives were unlawfully shed
without previous trial as spi-s in the Inoue and Furuki incidents, ((1), (J),
(k).) Opposed to this, the accused in both of these trinls maintained that

l trials were conducted, .

On examining the records of the trials of Inoue and Furuki (Exhibits
9 and 11) which records were submitted to this Military Commission, there is
some room for doubt whether in n strict sense, a trinl was held. However,
it is not beyond reason that Masudn, Inoue, and Furuki, in conducting their
investigntions and deliberations, were deoing their utmost under the then
| existing eircumstances when urgent military necessity dictated that they
| prevent the escape of the natives and any subversive action on their part

|-dur1ng full seige by the enemy.

Article 17 of the Japanese Naval Criminnl Code (Exhibit 31) provides
as follows: "Unavoidable actions taken in order to ouell mass violence, or,
|in order to maintain diseipline in the fance of the enemy or when a ship is in
|an emergency, shall nmot be punished.," "Punishoeat of actions which exceed
|the limits of necessity may be reduced or remitted in consideration of

extenuating circumstances,"

In Internatlonal Law, also, it is generally accepted that to take action
|direetly destroying life is a military necessity when such action is unavoid-
‘able in the event the exlstence or safety of the unit is jecpardized.

. In considering the foregoing, the extenunting circumstances should
lbe reviewed in connection with the frot that, in the Inoue and Furuki
|Incidents, there were no trials held in the striet sense of that word.

| I Then, by nc line of rensoning or process of logiec may the Commander in
liChief of the Fourth Fleet, be charged for criminal neglect to control sub-
jordinntes in regard to these incidents, ns he was unaware of these incidents E

|rmd at o place remote from the scene of their perpetration.

il 5. Administrative and judicial authority, the maintenance of peace and
jorder, and their relation to the accused. !

'! It has already been stated in Chapter I how Rear Admiral Masuda, as
enior commander of the island, wns vested with adninistrative and judicial

| uthority, and, that at no time was the accused, Hara, ever vested with
fters in the South Seas

uthority in regard to administrative and judicial ma
ndnted Territory. Further, it has been clearly shown that the Army was in

harge of maintenance of peace and prder, i

i | It is evident that the Inoue and Furuki incidents were carried out on
tho basls of authority delegated directly to Rear Admiral Masuda by the
uth Seas Governor, and that these incidents were executed by Army officera,
uch as Inoue and Furuki, who were in charge of the maintenance of reace ~nd .
rder in their capacity ae Chief of the Kempeital and other capacities.
% 1s, therefore, enually evident, that the accused, Hara, who was ithe Commandp:
n Chief of the Fourth Fleet, had no command responsibility in regard to thowse

ncidents.
i Seatina 2, Ineidents of Nauru and Occan Islands.

1. The Ruka Incident, (Specification 1 (g) and 2 (f).)

‘a) Ogawa, Division Officer of the Sixty-seventh Nawcl Cunrd Unit,
sording to the Australian record of his trial, testi”ird to the following
] traot:
30w
3 .1

wJ
= (32)




"Fron one year before the Ruka incldent all supplies of provisions from
the Japanese homeland were cut off, and ot the time of the incident we

were in a bad woy and for stople food we had only pumpkins and toddy.
I To prevent theft of provisions the commanding officer of the Guard Unit 1

issued strict orders that persons caught stealing will be shot.” |

Soedn, the then Commanding Officer of the Naval Guard Unit, testified,
in his deposition, that he hnd ordered three days complete abatinence from
ifood ns o diseiplinary punishment to be awardédd anyome apprehended stealing
food,

Detachment Commander Ogawa further testified to the following effect:

' A1 recelved a report from Second Sub-Lleutenant Noknjimn, 2nd Section
Leader, that Ruka, one of the natives attached to 2nd Section committed
| an offence by stealing provisiona. I ascertained this fact and as

| punishment, I ordered that he be imprisoned for three days and that he
: receive 10 strokes each day during that peried,"
|

I It was a well known fnet that the diseiplinary punishments of flogging
jond striking were generally awarded natives, It nust, then, be acknowledged,
that the punishment ordered by Ogawa wans not extreme hut moderate, under the
then exdsting circumstances.

By virtue of Article 15 of the Japanese Naval Disciplinary Code, (Exhibit
32), the Didsion Officer wns empowered to awnrd disciplinary punishment,
Ogawa, on the basis of this authority, awarded lawful disciplinary punishment
to natives attached to the Company. His action can, in no way, be placed in
the category of unlawful mistreatment as alleged,

(b) The unreliability of the testimony of the natives who appeared zs
witnesseas in the trial of Ogawa was clearly shown in the reading in thias
court of the record of his trial, (Exhibit 14), In contradistinction the
statement of platoon commander Ogawa, wns both rational and orderly, leaving

f;umll margin for any doubt.

(e) Coptain Soeda, the command officer of the Sixty-seventh Naval

Guard l.'l'ni n his deposition, states that he did not know a mative by the
mame of u.fm nor didpga know of an incident having taken pl:me involving |

this native. He further testified that he had never requested instructions

from Fourth Fleet Headounrters concerning the Ruks inocident and had never
evorted it to Fourth Fleet Headruarters. Sumikawn, Higuchi, and the

1 ocusod, Harn, all have testified that no reports were received, Viewed from

ny angle, it is apparent that the nccused, Hara, had no knowledge of this -

ncident,

2. The Lee Incident (Specification 1(h), 2(g).)

| (a) In the statement of Hotakeyama, a Paymaster Varrant Officer, the
ecord of his trial by an Australian Military Court fron Exhibit 15 is to be
l ourd, in substance, the following: In November the rice ration had to ba
educed to 1 ource n day. We barely managed to stave off etarwation by eute
ae lizaria cnd wecds, The malority of us were victims of mlnutrition 1od on
avaraze, twy o= three persons died daily, TUnder these circumstances tne
h'naan, Lee, despite repeated cautions on severrl occnsions stole pumpiins
ich esonstituted the staple food, If his punishecnt were neglected (I.N.
thers would be enoouraged to steal and) the whole population of thc islnnd
1 ther. be exposed to starvation. Firmly believing that it was our duty
punish him, I beet him.
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This incident is similar to that of Rukn in that it wos not an act of

abuse but execution of diseiplinary punishnent under pressure of necessi
in the cireumstances prmn{:]:-lg at tﬁnt tine. But, it must be ndmitted :gut

the diseiplinary punishment went too far, in that fimaliy the offender died.

(b) The commanding officer, Soeda, Enew nothing of this ineident at the
time of its ocourrence. Soedn has testified that he, therefore, did not re-
onest imstructions from Fourth Fleet Headouarters nor report the matter .
(Exhibit 44.) .

Sumikawa, Higuchi, and the accused, Harn, have all testified that they
received no report concerning this 1nc1&ant. It 1s manifeat that the aoccused,

|
|Hnm. knew nothing of this incident,
|
| 3. The Susuki Incident (Speeification 1 (1), 2 (h).)

(a) The evidence offered in this court in relation to the cessasion of
.bmutilitiau and the surrender of the Jopanese armed forces, namely, the

fiordara and instructions issued by the central authorities, and the measures
jtaken, and orders issued, by the Commander in Chief of the Fourth Fleet

directed to his subordinntes, present the following points:

| Auvgust 15, 1945 The Emperor of Japan brondcast over the radio to
the Japanese people at large concerning the
| cessation of hostilities,

August 17, 1945 An Imperial Rescript addressed especially to the
officers and men in the army and navy concerning
the termination of hostilities wns issued. This
was, on the same day, sent out to the Navy as o
whole, including the Fourth Fleet,

Auguet 16, 1945 The order instantly to terminate all hostile notion
was issued to all nawvnl units including the Fourth
Fleet with the issuance of Imperial Naval Heagounr=
ters Directive No. 48,

The instructions of the Central Authorities concerning the Surrender
| were issued on September 2, 1945 (The foregoing from Exhibit 55.)

Fourth Fleet Headounrters, immediately upon receipt, relayed to ifs
subordinate units the Imperinl Rescript concerning the terminatiop of
| hostilities and, Directive No. 48, the order instantly to terminate

! all hostile action. (Testimony of Sumikawa, Hara.)

- Simultaneous with the relaying of these above despatches, the Comhander
in Chief of the Fourth Fleet issued instructions to all his subordisntps
ongerning the cessatlion of all hostile action on the hasis of the Inperial

script. (Sumikawa, Hara,)
round Aogust 18, 1945 the Commander in Chief of the Fourth Fleet informed
a9 :g

is subordinates that he had expressed his willingness and readine
urrender and issued Mrther instructions to his subordinates to @

1ickly a1 smozthly. (Hara,)




Concerning the surrender, information wns received from the Central
Authorities in regard to the substance of the preliminary negotiations held
at Manila, which wae relayed to subordinates. (Sumikawa,

P e o et e S ol B g g
?‘S‘h ?Ead'lihit. 2}'1”‘ a ore an l.u.ut.m Military Court, as

"I remember a broadeast being made by the commander in chief at Truk.
| In that broadcast on or about August 16th he spoke the following

' words, 'That the Japanese government has opened negotiations for

. capitulation, and that we all should obey the Emperor's orders and

f fight to the finish'",

In his testimony in that trial the witness, Kabunare, who was the sole
|natlve survivor stated that he had heard from the Japanese forecea that the
| Emperor of Japan had surrendered, that the war had ended, and, that the

|l natives were told to work for the Japanese foreces for n short while until

such forces departed.

According to the above, it is manifest that the Commanding Officer of
|Ocenn Ieland, had, prior to the ineident, received the daapﬂtch from Fourth
|| Fleet Headouarters based on the Imperinl Rescript, calling for the instant
f termination of all hoatile action.

I
|
| (e) Lieutenant Commander Suzuki gave, as circumstance leading to the
| execution of the numerous natives, the fact that he hed learned of the end
|of the war around the 24th or 25th of August; that around the 24th or 25th
|of August he received a broadeast from Truk which stated that the Commander
|in Chief had ordered a fight to the last. He ~avwe as his moin reasons for
{|deciding to execute the natives because they constituted a hindrance, the
fact that he had at one time received orders from his immedinte superior
officer Rear Admiral Shibazaki at Tarawa the fnet that there had been
numerous mutinous actions on the pert of “he matives and the imminent land-

'ing of the Allied Forces.

However, Hara has testified that he did not issue orders to counteratiaclk
|1n the event of an offensive metion on the part of the enemy during thn
1n‘trﬂrim period between Augus’. 15, 2245 and the dr.te of the n:u.gn.tnf
| Surrender document, In referunce to the ahove atated paragraphs (e) and N (b)
‘it %3 obrious that the accused, Har:, issusd no such order as referred to

| by Suzukl,
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(d) Soeda, the Commanding Officer of the Sixty-seventh Neval Guerd Unit,
tostified thnt he did not know of this inecident on Ocoan Island at the

time of its occurrence. (BExhibit 44 - Deposition of Soedn). Higuchi hes
testified thet Fourth Flect Headquarters received no report concerning
this incident, Higuchi further testified thet there wore absolutely no
dispntches received from Ocean Island in Lugust 1945. Lieutenant Commander
Suguki also testified in his trial that Ocean Island was not transmitting
ond, therefore, it is evident thot Fourth Fleet Hendquarters received no
informntion or report concerning this incident,

Summnrizing the above svidence, the necused Hara, in his enpneity as
Commnnder in Chief of the Fourth Fleet toock nll possible measures to see
that hig subordinntes complied with the Emperor's Reseript concerning
immedirte cessation of hostilities, nnd surrender with expedition snd pre=-
cision. No one would ever dream thot an extronordinary incident such ans
the one which occurred on Ocean Island comld occur., It is quite natural,
therefore, that no specinl orders or instructions were issued in anticipa-

tion of their occcurrence.

The meonsures token by the anccuscd Horn, after lugust 15, 1945 -
in regord to supervision and control of hie subordinntes were necessory I
and sufficient, No rensonrble mon could do anything more than what Hara
did ot that time., Thore is no ground vhrtsoever to charge the accused
with eriminal responeibility for neglect of duty beecouse there wns nn
incident of vioclation of his instructions on m remoto and isolnted islond,

be Conelusion on the Nauru nnd Ocenn Island Incidents.

The person directly responsible for supervieion, nnd control of operr- |
tions, of members of the Sixty-seventh Naovel Guerd Unit on Nourn and Ocenn
Islnnde, and protection of matives and residents, wne Cnptain Soeda the
Commonding Officer of thot Naval Cunrd Unit. Coptein Sceda hos not beer
cherged with responsibility for any of thesc nlleged incidents., How may
the Commander in Chicf of the Fourth Flect, residing at a remote ploce
from the sceno bercharged with erlainanl responsibility for actions among
his lover echelon subordipntecs when such a subordinnte, the Commnnding
Officer of the Fawval Guard Unit who was dircectly responsible is not
indicted, Especinlly is this so when cormunications could not be main- ,
tained as desired, and when transportation had “een completaly severed,

In our oxporicnce in interrationul and donestic law, to date we hove naver
hoerd of eriminnl responsibility for nezlecet of duty of a superior being

est-blished on such eircumstonces and coulitions as those existing here, |
where hrrdly any easunl relation exists,

Seotion 3 = The Truk Incidents.
1. Tarik Tsland Incident (Spocification 1 f)

(n) 8o eonsistent er: the exhibits 13 (the record of the S-kamot~ t=ial |
ir the Lvstrallar Miitary Court), 52 /Interrogatory propounded to Shoji,
Tednshi) ond 57 (Intcsrogetory propounde? to Sekamoto, Tekrheru) thet tle
tzuth of tlis incideut hes unguestionnbly been proven to be as followe:
Ther~ wrs ~n Uman Islari, Truk, in the lalter part of lugues 1344,
¢ notive zpy svopcet lucldont, Fempeltai Sergernt Salamoto conduemed an
irvostigation by orders from Intclligence Stefr Officcr, Li-utenart Colomel
Lric, and by Warrant Officcr Hattorl, Commarding Officer ol the empeitail.
Later, it wes discovercd that a native of Iewru and tmo miesionaries,
oL Teri) Island, were suspected of espionage, nnd the investigation of
the=e neople was carried out,
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On both investigations the man in chnrge wna Kempeitei Sergeant
Snknmoto vwho wne accompanicd by a civilinn gurrd of the Fourth Construc- ‘
| tion Depertment and a reporter on n Military Court,

The Commonding Officer on Terik Island, Lrmy Captain nnd Commany
Commnnder Miyngewa, ordercd about twenty men to cooperste in this investi-
grtion and although he himsclf did not participate in the questioning, he
wons nt the scone of the invostigotion,

One or two doys after the investigotion, Sergeant Sekamoto alonc took
thies group of spy suspocts to Dublon Island and confined them nt the lrmy
Kompeitni Unit.

It heas becn undeniably proven thnt the army wns held responsible for
the mrintainnnoe of perce end order on Truk, This present incident, in
accordence with this rulec, was nlso conducted by the Lrmy. It is quite
obvious in the light of the above evidence thet the commnnder in chief of
the Fourth Fleet had no connection whotsoover with this incident.

(b) Sckamoto hes furthor testified thot in thie incident one of the Neval
civilian guarde Soji, Hidoo boat the Neuru pmative, but it hns not been proven
beyond r reasonnble doubt thot the navnl personncl mentioned in speeificn-
tion 1f 4id beat the Nauru nrtives and the missionaries, Shoji, Taknashi
wns found guilty, but Exhibit 52 (Interrogatory of Shoji), Exhibit 53
(Interrogntory of Sakamoto) and the testimony of Shoji nt his trinl clecrly
show thet he wes mercly a guidecin this incident and that ot the time of
the investigation, he wne awcy on Poram and wna not present at the secenc.
Therefore it wns not proven boyond roasonnble doubt thot he beat the
\ | natives or the missionarics. Can it be soid with all due respect and
frirness to justice that the Fleet Commander in Chief should be held erimi- | I
onlly rceponsible for his neglect of duty ignoring scveral subordimete
echelons of responsible supervisors and charging him for an incident wherein
one loval civilian guard hoppened to bent a native during the course of un
investigetion, which wns earried out by & Fempeitni in charge, ant whieh,
wns ordered by the army headquarters.

(e) Ishihera and Takenouchi, who were war eriminal suspects, and whose

|| nameos appear in specification 1f, were released without being indicted.
[netai wes relessed duc to the feet thet his guilt wes not confirmed by the
confirming euthority. These frete heve been tostified to by co-defensc
counsel, Snanagl, who was in direct contect with thesec people as Defense
Offiner for the Rabeul Lustralian Mlitery Court., Llso, the evidence
introduced by the prosecution does not show thet Ishihera, Tnkenou:hi and
fLinctal did subject the NHauru native end the miessicnaries to abuse ar

| inkumene treatment.

e maintain that *he accused, Hara, should not be cherged with criminal
rospensibility on nny cf the foregoing grounds (Specification If))

2, Porth=firrt MNeval Guard Unit Incident = (Specification 1(b)(e)(d), 2
(b3 (e)(d)).

(=) The then Ch'ef of Staff irime, staff officor Higuchi ao? the mconsed
Hora, heve all tostifivd that they did not know rnd do not recall “hat
wdsonem of wor were nonfined at the Forty-firet Naval Gurrd Unit In June
19/4., Commending Officer of the Guord Unit fLsano, hes testiiied tiurt he

" became averce for the first time, thrt six POV's were confirad nt the Gunrd

Unit wheu he went to the coniinement querters with staff officer Lkail to
interrogete the prisoners of war, Leano hns testified thet every time

~35+

H o




e

prisoners of war were coptured or confined 1t wae reported to higher
headquarters, but it so happened thot in this instance even lsano, the
Commanding Officer of the Cuord Unit, found out only by chonce thet

| prisoners of war were confined at his own wmit.

| Such being the sonditions, it can easily be understood thnt the
|| Commander in Chief, the mccused Hara, did not know prisoners of war were
| confined at the Guard Unit at that time,

| (b) Chief Medicnl Officer of the 4lst Naval Guard Unit, UENO, testified
| that the executive officer, NAKASE, relanyed to him the order of the

| commanding officer to dispose of the two priscners of war who survived

| the Guard Unit bombing, at the dispensary. But the commanding officer,

| Asano, testified that he did not order Ueno, Naknase, Nrkashima, or

| Tanaka to stab the prisoners of war, and that he first learned that i
il the two prisoners of wer had died when he received a report from Ueno '
| that the operation which had been performed on the prisoners of war
| bnd been unsuccessful,

I
I
|| Executive officer, Nnkase, testified that around that time he
||did not have any eonversation with Ueno concerning prisoners of war

| and that he did not know when the two surviving priscners of war were
i| executed,

|

I Ueno testified that prior to the executinn of one of the prisoners
!nf wor behind the dispensary, o general assembly wns called, but that |
fi neither the commanding officer nor the executive officer was present., :
| He admitted that he wns the senior ranking officer among those present.
| In these reg~rda, there are some discrepancies in the evidence laid
| before the comnmission. It is, however, considered very plausible
thnt the execution of the priscners of war behind the dispensary took
ploce without the knowledge of commnnding officer Asano or executive
officer Nakase.
|
|

(e) Asnno testified that he reported to the chief of staff, Arima,
the death nf the two prisoners of war on the “irst or second day
| following the incident, = which wos a gist of the report mnde by Ueno
| to him., (T.N.-Asano). Presupposing that Asano did report to Arims,
if tho report was the gist of the explanation m~de by Ueno, then the
content of such report will not have mentioned the killing of the pri-
soners of wnr, but will explain how the operation had failed, thereby
bringing about their death,

Howewver, Arima testified thnt around June 1944 he received no
reports on prisoners of wnr from anyone. The following evidence is
gited to corrobornte this testimony:

(1) Accordirg to the testimony of Ueno, a defense witness,
he was givea certzin directions by ..snno around Angust ?5, 1945,
| and u portion weo os follows: "I (Asano) inténded to report
{ this to ths headaunrters immedintely after the incident, but
havi=ng pocsvcned 1% day by day, I eventually forgot about it.

LN ]

{2) The necused Harn testified that ir~an> came to him ahuut
July 1945 and apologised for not reportirg 4111 thnt tize the
death »f these two priscners of war. Asano further staled that
the prisoners of wnr were treated (T,N. = operated on) at that
tine but that they were unable to recover = eventunlly dying,
" and, that Asano himself, hnd no conneetion vhatscever with this

incident.
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(3) This June 20, 1944 incident ooourred at a time immediate-
ly after the United States forces landed on Saipan, one of the
main naval bases of the Japanese forces in the Central Pneifie.
, On June 19th and 20th, ot sea west of the Marinnas a grert naval
battle, known as the Battle of the Phililine Seas, was being fought,
| with the main forcee of the Japanese Combined Fleet pitted agninst
| the United States Pacific Fleet. Although the 4th Fleet Headouar-
;[ ters hnd no surfrece fighting force, it may be readily surmised

that they were busily ovcupied with eollateral matters pertaining
to these operntions,

From this evidence, it may loeically be econcluded that Asano
id not report to the chief of staff, Arima, and consecnuently that
he accused, Hara, did not know of it.

The judge advocate mny assert that even had Hara and Arima not

eceived any reports directly from Asano, this incident occurred on
e small island of Dublon, and an inecident of such a nature as this
na apt to become n matter of common knowledge nmong nawvnl personnel,
nd that, in consenruence, the nccused,Hara, knew or should have knowm
f thisp incident. The small size of the island does not neceassarily

n that the commander in chief and chief of ateff must have Imowledge
f all the incidents that occur on the island. In the directions
given by Asano to Ueno a portion of which I have previocusly nuoted,

sano further stated "I now felt that I should report and I went to

eadouarters to investigate. I discovered that the headouarters were

t aware of thie incident ... and ordered my executive officer to

o to the headovarters and other units to investigate. As a result
was convinced that nobody knew about the June Incident."

I Thus, it is apparent that this incident was not a matter of common
ledge among naval personnel on Dublon Island,

. Fourth Naval Hospital Incident. (Specifications l-e, 2-e)

(a) According to the evidence submitted to this commission, the two
risoners of war who were executed at the 4th Naval Hospital around
uly, 1944, were captured by an army unit on Enderby Island during

he early part of July and sent to the army on Truk, where they soon
fter were confined at the 41st Nawval Guard Unit. By a despateh from
: erby, staff officer, Higuchl, learned of the capture of these pri-
poners,

But chief of staff Armda, as well as the accused, Hara, testified
hat they did not know about the capture and subsequent confinement of
“e prisoners. Then the Battle of the Marianans vma at its height.
or the Commander in Chief, who should hove been conceatrating his
evided . nttention to the ehanging situntion in the battle, it is
u‘te probable that in the press of operational matters he was not
nforaed of thie lreal ndministrative affalr,

*} 'There nre irccnsistoncies in the evidonce submittad to this eourt
Jary onnding the circuustinces bty which the two prisoners of mar ec.afiaed
n to? 4lst harnl Guord Unit were handed over tn the 4th Naval Hospital.

The executive officer of the gurrd unit testified thet on the <ay
er the prisoners were handed over to the hospital, there w~s a tale-
Yor® ¢all from Surgeon Captaia Iwanami, in which Iwanami sala tnat

|
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he would like to have the prisoners of war becouse he wanted to make
a physical examination of them, and that he, Iwanani, alrenrdy had | {
t the approval ~f the hendouarters. On the other hand, Iwanami has
{{absolutely denied that such was the case,

Arimn testified that Iwanami never spoke to him about priscners
of war around July, 1944. The accused, Hara, testified that around
that time no one had renuested his permission concerning prisoners of
war, from either the 4th Havnl Hospital or the 4lst Nnwnl Guord Unit.
Summing up the above evidence, it mny correctly be judged that no renuest |
for permission was submitted to the 4th Fleet Headrnunrters to allow
the 4th Nawvel Hospital to conduct a physical examination of the prisomers _
I|n:r£‘ rar confined at the guard unit, |

llfc} From the testimony of Iwanaml and Taneda, there seems to be no

louestion about the fact that the nccused, Hara, visited the 4th Naval
|Hospital on the same day thnt the two prisoners of wor were executed

llat that hospital, and that Harm wne tnlking with Sergeon Cnptains 1
| Imanami and Tanedan on Iwnnomi's veranda at the hospital when the pri=- |
| soners of wer arrived there. Then the auestions arises why the aocused, -
((Hara, happened to visit the 4th Waval Hospital on the same day. Hara's |

fireason is apparent from the following evidence submitted to this court. |

. It was customery for the nccused to wisit the pntients in

I the hospital once each month ar 45 days, and he came gn that dav
| partiaularly to see the conditiom of the hoanital after the depar-
| ture of the hospital ghip; the lnst to lenve Truk., (Imanami's

|

|
|
|
|
i testimony)

Il
(! ' On thnt occcassion Viee Admiral Harn cmme also to visit officer
|
| patiente nnd those meriously 111, It was his custom to mrke
! visits of this nrture. (Exhibit 50, Deporition of Trneda.)
! Harn stntes that he went to wisit the pntienta ot the hr:sﬂtal
snce or twice every month but does not recnll whether he went
| there around July 20, (Hara's Testimony.)

| Hara used to visit the hoepital to innuire after his sulpr-
' din~tes when his ehip entered into a port, (Exhibit 62, Chargeter
Evidence by Mieno, Takeshi,)

There has been no evidence brought formard to prove that thy
purnpose of the visit to the hospitzl on that dny by the accused, Hava,
had any eomnection with the ineident of the prisoners, !

In other words, the fact that the nccused, Hara, visited the
hospital on the same dcy the oris-ners of wnr arrived at the hospitul
is nuite npparently pura eoincidencs.

(d) MNext, ther: -~rigce the ouestion whether Hara eonrented on the
prizoner °f wer incident that day or the verandes during the course
L the enversnbion, and whether or not it wna possible for hin to
view from the verandn the prisoners f wer passing by.

{ {1) Iianami testified that during the 3onversation on ths
veranda no ennversati-n whatsoever regarding the prisoners wae
brouzht up, Taneda also testified thot although he saw the truk
earrying the prisoners of war pass by he neither told Ivanami noj
Hara nbout it, To a ouestion put forward by the judge advocate,
as to whether he, Hara, did not spenk to Ivanami about the despateh
from the Central Pncifis Area Fleet headauarters informing them

of ir finol ottaek, r about the recent bombing of hospitals,
Hare ed thnt he did not speak of battle conditions at the
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hospital. In view of the purpnse »f the anccused, Hara's visit {
l to the hnepital there cnnnot be the slightest doubt in nny-ne's

nind that any e-nversatisu regnrding the ideident of the
prisoners of wnr ever took place.

(2) Iwanani and Tanedn testified that they saw the truck
transp rting the pris-ners ~f war pases by. The judge ndv-ente
put the f~llowing nuesti~n to Iwanaml, "From the direction that
Admiral Hora was seated at the time, the vehicle started up the
drive, up from the mango tree past the veranda, would it have been
1 poesible for Admiral Hara to have seen this vehicle?" Iwanami
| replied: "It wns ensily ~beserved." But according to the sketch
. (Exhibit 24) drawn by Iwanami in which the three persons on the
' veranda were indicated by three smell cirecles, from Hara's position
' he (Hara) could have seen that part of the road in line with the
. nango tree, although this does not mean that he could hnve seen
| the greater part of the rond negotinted by the truk. This sketch
| and Tanedn's testimony show that the accused, Hara, was sented |
! with his back to the rond. When Iwonami sow the prisoners, he
|
I
|

waa anble to see just top portions of their heads only by looking

over the hedge which was planted along the road. It was quite

natural for Iwanami to notice the prisoners on the truck, because

at that time Iwanami was anticipating their arrival. But accord-

ing to Iwanami's testimony, the accused, Haora, was in an animnted

| conversation with Tanedn, Under such circumstances it was far
more plausible for the nccused, Hara, whose vision was limited

il to only one diroetion, not to notice the top portions of the

H heads &f men pasiing by on o' truck.

|

! e) From the above evidence, it is nuite obvious that the accused, |
ra's visit to the 4th Naval Hospital wans pure coincidence nnd had
o relation whatscever with the incident of the prisoners. He evidently
either noticed nor ever spoke about priscners of war.,

It wns generally reputed not only on Truk, but also in other places,
hat the accused, Harn, was kind and sympathetic to the wenk, - es=
ecinlly to alek persons, - and it wns his practice to vieit hospitals.
there is no shadow of doubt that, had Hara known that prisoners of war
ere to be executed nt the hospital, he would certainly never hnve per-
itted such action.

The judge ndvoeate, in his opening argument stated that he would
gent certain evidence which would prove circumstantinlly the fact
i t prior to the time of ite occurrence, the accused, Hara, had know=
edec of the 4th Nawal Hospital incident., However, the evidence sub-
itted to the commission hes not proved even circanstnntially this frct.

f) The nocused Hara testified that he first lenrned that two prisoners
wnr were speared at the 4th Naval Hospital at the conference of
gnisant commnndinz officers, held on September 1, 1944, when Imanaml

okc of it.

T™e jud~e ndvorcate may insist that the necused, Hara, knoving
1 wall of thls necident which ocourred im his scbordinate unite,
not order any investigation and tnke mensures Lo punish thumj
t bucause »f this, subsecuent incidents set out in epecifi-mtior
- g, by 4, 3,.%, 1 eontinued to ocour in the area under hirz ccamr.ad.
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The ncoused, Hora, testified that at the conclusion of the Sept.
1st conference he gave instructions coutioning them sgainst illegal
acts to prisoners of war, and ngainst the steanling of food supplies
from the natives,

Hara also testified regarding the reason why he did not conduct
an investigation of this incident, to the effect; that his subordinates
were confronted with an extremely difficult situation both internally
and externally; that he took into consideration the effect of such action
on public opinion should he under the then exlsting circumstances punish
his subordinates for the crime; that he decided not to carry out any
investigntions or to mete out punishments; and, that he determined never

f#igain to permit the recurrence of such an incident.

When we recall how the accused, Haran, lived in an air ranid shelter
(Hara's testimony); and how he shared the burden of hardship with his
subordinates by t~king up the plough, (Taneda's testimony) we cannot
but coneur with his decisions, in such a frame of mind, to not then
investignte Iwanami, or thoee concerned, and punish them,

It has been. proved. by .many-witnesses- that-the only one prisoner
of war eaptured on Truk after this incident, wes sent back to the home-
land on n flying boat, in January 1945. Nokase testified thaot the

4th Fleet transporntion staff gave this prisoner »f war a higher prior-

ity than the sick paymnster officer, Moreover Ueno testified that
this prisoner of war was given far better treatment than in previous
enses by orders from headrunrters. It is evident from this nction
that Hara's determination that no further illegnl aects would be per-

\ petrated hnd been fully realized,

The incidents of specification 1 - g, h, i, j, k, which occurred

in the area under the commnnd nf the necused, Hara, nfter September

1944, were unavcidable punishments meted out to those natives of Jaluit

lond Nauru Islands who had in all cases violated the law and competent
.|m111t-1r;ur orders. The character of these incidents is entirely different

from thnt of the 4th Navel Hospital. Presupposing thrt instructions

ITEF-“rding treatment of prisoners nf war were issued by the commander in

hief iomediately after tho ,th Hospital Incident, it is a matter

holly unrelated as to wuv punishment of the native ortenders. It

an be understood that under the existing situation the punishment
8 unnviaidable,

nveetigntion or that he did not punish anysne, or further that hc did
ct promulgate despatch instructions nfter he learmed of the 4th Naval

E In short, the fact that the nccused, Hara, did not eonduct any
il

¥icapital Incident can in no way be construed as contributing to the
raoﬂ'rr'ranuﬂ of the incidents of specification 1 - g, h, i, J, k.

Chapter III Hara's Character.

In ronclusion I would 14ke 4w eay = wowd abowt the encuned, Homale,
al reputrtira innernuch ne this affords an ipdex to his charactesr” ™
clé st ~¢. the Llssue at trial,

I beliere the mombers »f the ecommission are fmlly eonvers nt
rith this matter by means of the testimony given by s~me witnesse~
n Jhe eourse of this trial; and also through dccuments subcdtted in

idence at the annelusinon of the defense cnse.
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Reviewing the accused, Harn's, charncter as pictured hy this
evidence, the following i1s comsidered worthy of special note:

The fact thet he hnd a strong sense of justice and was sym=
l pathetie toward the week. Especially wns he very kind townrd {

the sick and had a long ccouired custom of visiting the potients
at the hospital,

| The fact that he wns noted for being the champion of the
, ?Wpl? in the ceooupried area and won confidence from its residente
| ﬂlﬂ? .

The fact thot he hnd a strong sense of honor to rhide by
Internatinnal Law and Treatles and no matter how etrong the op=-
| position wae he would overcome it and obediently followed the
agresment. Referring to the hiph-handed interference of the
Japenese army in the ccocupation of the Fremch Indo China,

iH.n From the foregolng it can be reasonably determined that the accused,
|Aara, wne not a person who permit hle subordinates to mistreat or kill
[prisoners of war or matives.

| Anocther trait of the accused, Hara, wns that he was very strict
with himeelf but tolerent towards others.

The circumstrnees which led to Hara's decision then not to punish
jor investigate the 4{th Naval Hospital Incident, after he learned of it,
re as he has testified. But another factor distating this decision

was, I belleve, his firm determinntion and personnl confidence in the
evention of any recurrence which led him to assume the nttitude he |
ook townrds the perpetration of this incident. This belief is further |
i ] |enhenced by a review of his traits of character as set forth in the nbove. |
' |

|' In judging the nccused, Harn, it was respectfully recuested that
the members of the commission afford nmple eonsideration to his charccter,
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SUMMATION

l 14 In summing up the foregoing, the following conclsuion may be rationally {
[[drawn:

(1) The accused Hara did not have prior knowledge of any of the
incidents listed in the Specifications of the Charge.

(2) With the exception of one incident, namely that of the Fourth
Naval Hospital (Specification 1 (e)) the accused did not have
knowledge of any of the incidents listed in the Specificationa
even after thelr occurrence,

(The accused Hara received a brief report from Harada, the
. Commanding Officer of the Fourth Construction Department but this
| report was on a suspected native espionage incident which tock
place on Uman and an incident completely different from the
i suspected native espionage incident on Tarik Island involving
! Nauru natives and two missionaries of Specification 1 (f).)
|

e e

i (3) The accused Hara after assuming his command did not issue special

|! orders or instructiona concerning the protection and treatment

[ of prisoners of war. This was because regulations had been

| issued by the Havy Minister which eliminated the issuing of orders
| on all matters by a Fleet Commander in Chief.

. In actual fact, those of the subordinates of the accused who were

i directly responsible for the protection of prisoners of war, namely
|
|

the Comanding Ufficer and ixecutive Ufficer of the Forty-first
Naval Guard Unit well knew of the policy of the Japanese Navy and
of the Fourth Fle:t concerning the treatment of prisconers of war.

(4) The accused Hara learning of the incident at the Fourth Naval
Hospital after its occurrence, made a deep resclution that never wwll:l.
a recurrence of such an incident take place, and he sent the }

pmecner of war captured after that time, granting him priority [
| in the transportation back to the Japanese homeland,

: (5) Lluring his whole tour of duty, the accused Hara was never vested
| with the duty or authority concerning ecivil administratiocn of or
fl maintenance of peace and order in the South Seas Mandated Tarritory. |

(6) Transportation between Jaluit, Hauru and Ucean Islands and Truk
ware completely severed., Communication with these islands bocame
gradually worse with the passage of time, Ocean Island was not
transmitting from the latter half of 1944. Further, as there wera
no new codo books issued to these islands, transmission of messagas
from Fourth Flest Headquarters to these subordinates units on these
outlying islands was extreuely rastricted. Consequently, tho
Commander in Chief of the Fourth Fleet in uaxercising control and
supervision over units in thess outlying islands had ne recmurse
to any concrete measuras, :

(77 The accusad hara did the best that could be axpected of & reasoriole
man, inst.ntly to terminate hostilo action of his subordirnitca, and
to realize tiolr surrender with axpedition and precisicn, aftor
atgust 15, 1945,

I, In summing up matter stated in tho Legal Argutents of Fart I end the
rgme»t oo “he Hasis of the Fanta ai Pawt. JT, tho judgn advosats has not

e

T T




roved bayond a reasonable doubt that in respect to the incidents enumerated
the Specifications of the Charge, the accused Hara permitted subordinates
l persons subject to his command to mistreat and ki1l priscners of war
natives and residents, and neglected his duty to protect prisoners of
r and natives and residonts.

On the other hand, the general reputation of the accused Hara tends
o show that he was not the man to permit his subordinates to commit the

awful acts alluged, and tends to show the innocence of the accused in
gerd to the Specificstions.

Un the basis of the foregoing, Counsel for the Accused holds that the |
lanmuad Hara is not guilty of Specificntions 1 and 2.
|

I respectfully request the commission that a finding of not guilty be
ranted the accused Hara.
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Gentlemen of the Commission:

In view of the testimony of the accused, Hara, Chuichi, former
Viee Admiral and Commander in Chief of the Fourth Fleet, Imperial Japanese
Navy, any statement by me as defense counsel will be but "carrylng coals
to Newcastle".

In nddition to the testimony of the accused, there has been brought
into this court many witnesses to testify both for the prosecution and for
the defense. Depositions have been used by the prosecution and by the
defense, There has been introduced and read into evidence excerpts from
former trials, many of such trials relating to incidents whieh took place
months, yes years before Admiral Hara took over command of the Fourth
Fleet. In anddition there has been introduced as evidence a great many
other decuments. You have alsc heard the opening statement of the judge
advoeate and his argument (?) and then the argument of Japanese defense
counsel in refutation of the judge advocate's position set forth in his
opening statement, MNotvithstanding all the evidence, most of it clear and
unambiguons and the summing up of the case by the judge advocate and the
Japanese Defense Ccunrel, we 'will briéfly view séme of the evidénce and
sum up the case for the accused.

Bertram Vogel writing in the October 1948 issue of the United States
Nawval Institute Proceedings titles his article "Truk - South Sea Mystery
Base". Truk should be no mystery now that we have heard so much about it
during the more than forty-five days of this trial., The mystery now l1s
that the judge advocate had so little factual knowledge when he made his
opening statement.

We agree with Mr., Vogel in his description of the Command relatiorn-
ships on Truk, The evidence in this trial proves Mr. Vogel's words: "the
command of Truk's forces, as curious and complex an affair as any which
could possibly be devised even by the Japanese themseives, ,...., but the
precise command relationships were never made clear even to the Japanese,

L B

We are concerned with command relationships on Truk and the command
responsibility of Viee Admiral Hara, Chuichi as Commander in Chlef of the
Fourth Fleet, Japanese Navy because the United States of America charges
that "during the pericd from February 23, 1944 %o September 2, 19/5" Hara,
Chuichi "while so serving ns the Commanier in Chief of the said Fourth
Fleet" ..... "did" ..... " unlawfully dieregard and fail to discharge his
duly as the Commander in Chief of the said Fourth Fleet to control, as it
was his duty to do, the operntions of members of his command and persons
subject to his control and supervision permitting them to torture" ete,....
"in violntion of the law and customs of war" and in the second specificatio
it is charged that Hara, Chuichi, Commander in Chief of the Fourth Fleet,
did, .., during the pericd from February 23, 1944 to September 2, 1945,...
unlawfully disregard and fail to discharge his duty as the Commander in
Chief of the sa’C Fourth Fleet to take such measures as were within his
power and appropriate in the circumstances to protect, as it waa his duty
to do, Amcrican prisoners of war, ,,, and residents of Nauru Island and
Ocean Islard, ... in that he permitted the unlawful terture," ete.

Since it has not been the policy to set forth specific measures whioh
Admiral Harn might have taken to protect the vietims either in the specifi-
cations, in angwer to our motion for a bill of particulars, or by any
ovidence, nor has it been brought out what the laws and customs of war mere
that imposed such duties and responsibilities upon Admiral Hara, the Com-

le
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mander in Chief of the Fourth Fleet, Imperial Japanese Navy, we conclude
that such facts and evidence have deliberately been left vague for reasons
best known to the judge advocate, Howmever the judge advocate, and the
members of the Commission know full well that by his plea of "not guilty"
the accused put in issue every single allegation set forth in the specifi-
eations of the charge including the allegation "as it was his duty to do",

We shall briefly but clearly and without exaggeration set forth the
pertinent facts, show how the facts have been fully sustained by the
testimony and evidence and fully and decisively refute the judge advocate's

position in this case. e assume he will make an great pretense that all the

things he saild he would prove have besn proved and that Admiral Hara is
guilty. In an opening statement of thirteen typewritten pages he rambled
on and on setting forth in great detail what he was going to prove, and
prove mind you, beyond a reasonable doubt, But after forty-three days of
court trial the judge advocate haos falled to prove a single relevant fact
which he so rhetorically stated he would conclusively prove. In his
opening statement he admits his fallure when he says and I quote: "In his
opening statement the judge advocate presented a detailed analysis of the
pertinent law, and the evidence which he planned to educe in order to
establish the guilt of the accused", "Educe" mind you, is the word now
used by the judge advocate and not "eonclusively prove". The opening
argument of the julge advocate admits his failure to prove Admiral Hara
guilty as charged.

The facts in this case are that on February 23, 1944 Vice Admiral
Hara, Chuichi came to Truk and relieved Kobayrshi, Masashi as Commander in
Chief of the Fourth Fleet, The Truk group consists of 2{5 islands in a
lagoon forty miles in diameter encompassed by a coral reef aporoximately
140 miles in circumference., In nddition Admiral Hara had a vague juris-
diction over island bases located in an area about two million square miles,
His command comprised some 70,000 Navy personnel, gunzokus and other persons
employed by the Navy.

It is a fact well established that when the American carrier aircraft
roared in over Truk on February 16, 1944 not one Japanese fighter plane wns
in the air to meet them, The seventy planes launched by the five American
carriers had a field day. Fighter planes strafed grounded Japanese planea
with deadly effect and torpedo bombers ripped up the air strips on Moen,
Param and Eten Islands. American air supremacy in the Truk area was
complete, Ameriean carrier planes then Lombed the Japanese ships at Truk
with such consummate skill that not one naval vessel at Truk escaped.

Admiral Hara has testified as to his estimate of the situation when
he relieved Vice Admiral Kobayashi. Truk was a badly whipped garrison which
hod more than met its matech, There was no kamikaze spirit at Truk, Thede
are the undisputable facts as to the situation on Truk when idmiral Hara
assumed command of the Fourth Fleet, a fleet without any ships. Every
7itness testified to the deplorable conditions on Truk after that rirst
American air raid on February 16, 1944.

Did zonditions get better because Admiral Hara became Commander in
ChieZ of the Fourth Fleet? In answer to question 13 Admiral Hara iestif.ed
thet: "The missicn of the Fourth Fleet was to control the seas in the
Marshalls, Eastern and Western Carolines, and the Marianas area from bases
on the islands in these areas and the defense of these islands on which
these bases were located, But, unfortunately, I did not have under my
command sea-going units to realize this mission",

Question 15 as to the area of jurisdiction of the Fourth Fleet was
KX (2)
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ansvered by Admiral Hora as followa: "Then I assumed command the area

of jurisdiction of the Fourth Fleet embraced the Marshalls, Marianas,
Eastern and Weatern Carolines., However, with the formation of the Central
Pacific Area Fleet, this whole area was placed under the jurisdiction of
this fleet and the Marshalls and Eastern Carolines were assigned to the
Fourth Fleet under its jurisdiction".

Admiral Hara testified that his immediate superior in command and
the Navy Department knew about the difficulties and the inability of
Admiral Hara as Commander in Chief of the Fourth Fleet to carry out his
mission, See his answers to questions 183 and 184,

The tactical situation is one of the principle considerations in a
charge of neglect of duty. The tactical situation at Truk and in the .
Paeifie Ocean Area is important in deciding whether Admiral Haora negleoted |
his duty. Notwithstanding every effort on the part of the Japanese to |
reestablish and reorganize their lines of communication, to effectively
contreol their personnel and te rebuild thelr military and naval forces to
a point where they might once again be able to successfully wage war, all |
their efforts failed,

The facts in the case are that Admiral Hara was specially selected by
Admiral Shimadn Shigetaro, Navy Minister and Chief of the Naval General
Staff in the Imperial Japenese Navy. Shimada as the Japanese Naval Minist
selected Vice Admiral Harn, because he considered him best qualified for thd
position. Shimada testified by deposition (Exhibits 45 and 46) to the ;
ebove and also stated that Admiral Hara's exporience and past career i
together with his leadership and peraonality were excellent qualirications |
for the position., Shimada nlso teatified that he had known Admiral Hara
for more than twenty years and knew him to be honest, frank, a kindly man
with good common sense and judgment, Admiral Hara was known as a truthful
man and for that reason among other things enjoyed a splended reputation.

You have observed this Admiral Hara in court since October 27, 1948, |
You have heard him testify. You see him today after what he went through
at the Coral Sea and on Truk and after having been a prisoner of war since
he surrendered on September 2, 1945 and after twc and one-half years of
solitary confinement in a cell in a quonset hut on Guam, He still looks
like an admiral and talks like an madmiral, This is the man that the judge
advocate charges was negligent and inefficient, during a periocd of time when
the American forces had dominated all Japanese reslstance in the Truk area
and blocked even the ability of such an cutstanding naval officer as Vice
Admiral Hara to maintain effedtive ccntrol,

Let us continue with the facts in the case:

The Centranl Pacifiec Area Fleet was organiszed in early March 1944 and
the Fourth Fleet was placed under its immediate command., Thils Centwral
Pacific Area Fleet was organized to coordinate army and navy commands in
the face of the American offensive and to consolidate the defense of tie
Central Pacific irea, See answers to questions 21 and 22 by Admiral Hura
on the 39th day of trial. This fleet didn't last long because in July 1944
it was annihilated by the American Task Force and Saipan, Tinian and Guam
were invaded and captured by the Americans., See answers to gquestion 23 by
Admiral Hara and ansmers to questions 14 and 93 oy Rear Admiral Sumikara on
the 20th and 21st day of the trial.
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Effective control of personnel and the ability to wage effective
war in this area was now up to the Cobbined Fleet which became the imme-
diate superior in command to the Fourth Fleet, See answers to question
58 by Admiral Hara. Admiral Hara still did not have any sea=-going unitas
under his command.

There can be no dispute ns to who controlled the air and sea -
approaches to Truk and the entire area of jurisdiction of the Fourth Fleet.
The American forces controlled almost the entire Pacific, every hlstorian
so writes and all the evidence at this trial has been to that effect. The
deposition of Vice Admiral Murray who was Commander Marianas from July 1945
to February 1946 can leave no doubt in anyone's mind because in answer to
the seventh interrogatory as to the extent of control of sea and air in
the areas in and around Truk from February 23, 1944 to September 2, 1945
he testified: "I am unable to answer with reapect to the period February
23, 1944 to July 1945 inasmuch as I was not Commander Marianas during that
pericd, Between the date July 1945 and 2 September 1945 American Naval and
Military Forces exercised control of the sea and air arens in and around
Truk,

On Ocean Island there was a detachment of the Sixty-seventh Naval
Garrison vwhose headquarters were on Nauru, The Commanding Officer of this

|| detachemtn was Lieutenant Commander Susuki Naocomi., The Imperial Rescript

issued by the Emperor of Jaman to the nation in general concerning the
termination of hostilities under the date of 14 August 1945, was broadeast
by radio throughout the country at 1200 hours 15 August 1945 (See Exhibit
55 Annex 1 Imperial Resecript)which the Emperor said "We wish to make poace
sss10arning that further crntinuance of the war would only result in the
spiralling up of evils and devastations, In the last paragraph the Emperor
said "Yo, the officers and men of the Army and Navy do make up thy mind to
establish the basis of the prosperity of our State for long, well linder-
standing our intention, keeping a firm union, conducting and speaking in
accordance with the dictate of the justice, surmounting enormcus hardships
and bearing the unbearables”,

Naval General Staff order AR wns transmitted at 1202 hours 16 August
1945, See Annex No, 2-1 to Exhibit 55, This was an order to terminate
instantly the hostile actions and read "It is ordered by the Throne.®

Naval General Staff Order No. 49 was transmitted at 1610 hours 17
Avgust 1945. This was also an order to terminate every hostile action from
the time on. It too was prefaced with the words "It is ordered by the
Throne", See Annex No, 2-2,

Hotwhthstanding these many orders that every hostile action be ter-
minated apd that no person resort to any rash nction, lieutenant Ccmmander
Suzuki, Naoomi, Commanding Officer of the detackment of the Sixty-seventh
Naval Garrison Unit stationed at Ocean Island ordered all the natives who
tad been armed by him and employed as part of the Japanese garriscn to lur.
in their uaifor:s asxd arms and then on the next day he ordered them all to
be executed, This was done on or nbout August 21, 1945. Susuki was tried
by an Australian court and was sentenced to hand and the sentence Las been
earried oul according to the records introduced by the judge advocaie
{Exhibit 16) on the eleventh day of the trial. Tho facts in the casc as
to She number exeouted are not certain. There was some testimony that
there moy have been as many as 95 of these natives executed. See questions
and ansvers read on the eleventh day of the trial from Exhibits 16, 17, 18
and 20, The total number executed was never proved to be 200, Lieutenant
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Commander Suzuki however testified at his own trial (Exhibit 16) that
he decided to kill these natives and he accepted full responsibility for
the execution, (See answers to Q 25 page 30 of Exhibit 16) of these
native soldiers who after the cessation of hostilities were made to
hand in their uniforms and their arms and were then executed, (See
Exhibits 16 par 17 on eleventh day of the trial).

|
Notwithstanding, Susuki knew the war was over and he had not one, :
but several orders to this effect, yes mandates from the emperor to cease |
fighting and commit no rash acts he had these native soldiers (who were .
volunteers) lined up, told them the war waes over, to turn in their uniform
and arms and then carried out his plan of execution the next day. See
testimony of Kabunare page 6 of Exhibit 16 read into evidence at this trial |
on the eleventh day and testimony of Susuki read on the twelfth day of
this trial.

Kabanare testified according to these Australian records (Exhibit 16,
p 6) "At that parade the natives mere told that the war was over and that
the Japanese Empercr had surrendered and that they would ecarry on their
nmork for a while until the Japanese left. After that ke went back to our

houses, - = = The last bombing raid on Ocean Island was long before the
execution, It was nbout five or six months before the execution. It was

not a severe bombing raid, Before the shooting and the killing there was |

no allied activity against the Japanese".

There can be no doubt but that Lisutenant Commander Suzuki planned
and ecarried out this execution knowing the war wes ended and without
any real reason. The excuse he gave at his omn trial that these natives,
all volunteer soldiers in the Japanese garrison, had committed treason
against Japan and he Lieutenant Commander Suzuki was neting under the
regulntions of Article 173 and Article 220, Regulations of the Naval Land
Operation when he ordered the execution.

On page 51-12 of Exhibit 16 Lieutenant Commander Suzuki was aasked
the following question: "What is the relationship betmeen the HQ of 67
Naval Garrison Unit nt Nauru and the Superior HQ at Truk"? to which he
answered "In August 45 the Ocean and neighbouring islands were entirely
independent and that was ordered by the HQ in February 44".

So thinking his detachment was an independent command this Lieutenant
Commander Suzuki ordered the execution of these native soldiers because he
suspacted them of treason,

You mombers of the commission must mow decide if after the Emperor's
Imperial Rescript, the Nawval General Staff Order No, 48 and 49, the
relaying of these orders by the Commander in Chief to his subordinnte

units immediately with the additional order by the Commander in Chief E

Fourth Fleet "In the nane of the Emperor, as Coomander in Chief of the
Fourth Fleet I order the surrender and express gratitude for services

recdered. Coonlziat comranders will effect the surrender smocthly and
expediently” (3¢o answers to questions 168, 169, 170, 171, 172 and 176,
Admiral Harn 28 Commander in Chief of the ﬂ'n:lualr'i;-.‘.l Fleet disregarced and failo
to dlscharge his duty as Commander in Chief of tle said Fourth Fleut,

Te arc unable to make answer to the position of the judge advcoabe
in this matter because except for the specification there has been mo
evidence, no statement and nc inference even of what Vice Admirz1 Hara
should have done that he didn't do or ik what way he failed to discharge
his *uty in thia instance.
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l The evidence clearly bears out the fact that there was no neglect
of duty on the part of Admiral Hara in this instance, See his answera
to questions 165, 166, 168, 169, 170, 171, 172, 285, 286, 274, 275, 23,
84, 85 and B6,

The defense brought out the fact, much to the embarrasment of the
jodge adveeate, that there were standing orders with regard to the treat-
ment of priscners of wnr. Both the Geneva Priscners of War Convention and
the Hague Conventions have been a part of the Japanese Naval Regulations
for many years and in addition these Naval Regulaticns contained further
standing orders such as we did show in Exhibit 27. This is moch more than
| our omn Navy Regulations, but then I suppose we Americans pride ourselves
| on our high state of civilimation. Article 10 set forth in Exhibit 27
| provides "Places where prisoners of war are held shall be controlled and
| guarded by guards under the supervision of a naval officer”.

| Exhibits 28 and 34 further set forth standing orders regarding
prisomers of war.

The teatimony of Mr. Sanagi proves that these were Naval Regula-
tions, standing orders and were issued to all naval units and were used
by all pawal units during the war. See his answers to questions 26, 39,
41, 46, 47, 4B, 53, 125 and 126,

The jmdge advocate didn't even educe any evidence in this conneetion
and his stotement on page 8 of his opening statement: "The prosecution
\ will establish that when the accused took over the command of the Fourth
Fleet there were no existing orders with regard to the treatment or |
protection of prisoners of war, etc." was not established but ‘guite to
the contrary Hague Convention, Geneva Prisoners of War Convention, Rules
of Land Warfare, Wartime International Law Manual and further detailed
instructions such ns Article 10 (see Exhibit 27) were all a part of
| Japanese Navy Regulations and orders which all Japanese naval personnel
|| were required to obey, That in rare instances they did not obey them is
understandable by any man with common sense. These were sporadic incidents
such as occurred én June 20, 1944 and July 20, 1944 at Truk but the
incident of June 20, 1944 wae not made clear even at the trial of Asano,
Ueno, and others and the testimony is still in conflict even today (see
testimony of Ueno and Asano at this trial) and Admiral Hara did not find
out about it until Asaro told him only what he then wanted to tell him in
August of 1946, See testimony of Admiral Hara in 43rd day of the trial,

Not until September 1944 did Admiral Hara find out abo:t the July
20, 1944 incident (See testimony of Hara on 43rd day of the trial),

You members of the commissicn have observed Admiral Hara these many
days during his trial. I cannot but feel that you will agree with me thaut
even today Hara, Chuichi is an admiral, if not in name, in bearinz
appearance, deportment and langunge.

Adniral Hura testified on the 43rd day of the trial that it mas hds
moture, delibcrate and considered judgment theot then in Septombor 1944 he
hzarl that Sucgeon Ceptain Iwanami had executed two prisoners at tie
hospital that an inveatigation would accomplish nothing further, and
Yecause of the criticsl situation at Truk it might well prove disastrous,
He further testified that he resolved that there would be no recurrence of
suca an incident and there yog pg such recurrence at Truk,
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Farthermore, he did reprimand Iwanami and cautioned all cognizant
comnanding officers at this conference. See Harn's answer to question
139 which reads in part as follows: "I addressed the conference as
follows and my instructions were in substance aAs follows: Truk is facing
irminent death at the present nmoment. Two months more however and the food
situntion will be eased and the defenses will be completed, If cognizant
connanders will bee to it that the personnel under them do hot excite |
themaelvea and they act with fortitude and resclution and that they retain
the resolution to act righteously and that they fight with true courage,
It is not my policy that illegal unlawful acts be done to weak prisoners
of war or that food be procured from natives, et cetera. In particular
you as cognizant commanders will not talk about prisoners of war in a
manner to provocate your subordinatea, Thnt is the substance of what I
told them", J

We say the Commander in Chief did take action upon learning about
the July 20, 1944 incident which occurred at the hospital, What would
you have done had you been Admiral Hara?

It ig for the purpose of maintaining discipline and control, among
other reascns, that military commanders are given broad powers of adminias-
tering justice, The tactical situation, the character, training and
capacity of staff officers and subordinate commanders as well as the traits
of character and training of his troops are important factors in such canses|
See Yamashitn case and Rules of Land Warfare Field Manual 27-10 United
States Army.

The Commander in Chief, Admiral Hara put it squarely up to the
cognizant commnnding officers. The guard unit had been designated as the
place of confinement for piisoners of war on Truk, Admiral Hara testified
to the scope of the authority and responsibility of the Commanding Officer
of the Guard Unit in answer to question 61, He testified as follows:
"Similar to the eaptain of a ship, he had full authority and a complete
organization therefore in accordance with Nawval Regulations the Commanding
Officer had the absolute responsibility in regard to the fulfillment of
the duties of the Guard Unit; to see that the Naval Guard Unit was .
funetioning to its fullest capacity, that it carried out the duties
assigned, and he nlso had full responsibility in regard to education,
training, morale, and military discipline of the subordinates and personnel
under his command”,

The duties of n captain or the commanding officer of a guard unit
are set forth in Exhibit 29, If there was neglect of duty it was here
on the part of the cormanding offiecer of the Forty-first Naval Guard Unit,

It makes sense to charge the commanding officer with neglect of duty
when his duty is so clearly set forth as is the duty of the commanding
officer of the guard unit, You can, in his case see how such neglect
night be the proxinate gguse of the injury complained of.

In 28 Ao, Jr. "Fegligence" section 2 legal negligence is defined
as "actlonable negligence or negligence in the logal sense has been Adefined
as a viclation of duty to use eare, It is doubtful, according to some
authorities whether a more conprohensive definition is praecticable. Ncg-
ligance such as the law taken eccgnisance of in imposing liability deperds
upon the existence of various essential elements hereinafter diacussed, such
as a duty owed by the person charged, and an injury which follcws the
violation of that duty in such direct and natural sequence that the breach
of duty can be said to be the proximate cause of the injury".

- ?-
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i So when in January 1945 an American prisoner was captured Admiral
Hara saw to it that the prisoner was sent to Japan. Both by order

(it was in March or April of 1944 so Admiral Hara testified he ordered
that any prisoners of war nmust be sent to the homeland) and by his efforts
that the only priscner captured after he found out that there had been an
execution of two prisoners at the hospital was protected and wns sent to
the homeland in accordance with the orders of long standing from the Navy
Minister and the Central authorities. In spite of the effective besiegeing
of Truk and the disorganization of the Japanese forces on Truk because of
| the constant bombings to which they were subjected Admiral Hara did
maintain control of his nawval forces on Truk after July 1944.

Duties as well as ability to control troops, wary according to the |
naoture and intensity of the particular battle., To find an unlawful |
| deviation from duty under battle conditions requires difficult and -
| speculative ealeulations". (In re Yamaghita, Mr, Justice Murphy '
dissenting)

You members of the Commission have n most difficult task because i
| from the time Admiral Hara arrived on Truk the American forces bombed
| and shelled Truk at will. The April 29, 1944 American carrier attack on
| Truk is said to have knocked out nlmost a hundred Japanese planes, |
| deatroyed approximately 400 buildings and six hangars and put an end to
Truk as a Japanese naval base. From then on it was routine for American
planes to bomb Truk. Only the adomitable spirit of Admiral Hara kept
\ Truk in existence. His plan of defense of Truk included counter-mensures
in the event that Truk was invoded. |

Ardral Hara is not charged with perscnally participating in any
of the acta of atrocity or with ordering or condoning their commission.
| Not even knowledge of these erimea was attributed to him,

I Co-counsel have pointed out that the evidence is clear on the above
| facts., Hara did not even know about any of these inecidents until long
after they occurred. It is simply alleged thot Admiral Hara uanlawfully

| disregarded and failed to discharge his duty as Commander in Chief of

the Fourth Fleet to control the operations of the members of his command
permitting them to commit the acts of atrocity. (Co-counsel have argued
the use off and the significance of the word "permitting".) The element
of personal culpability has been absclutely disregarded both in the charge
and in the evidence.

The judge advocate says thnt "neither knowledge or wilfullness 1s
an essential element of the crime with which the accused is charged.”

l In all crimea there must be eriminnl intent and personal eculpabiliciy.

That there were atrocities inflicted upon helpless pecole by cersons
ancer the comman? of the accused is undenianble, That just punishment
should be metec -ul to all those responsible for eriminal acta of this
noture is beyond aispute, But this is not the problem in this case. Tho
peracons respousiovle for the criminnl acte have been punished.

e are here concerned with justice to a dafeated enemy commancor,
Our responsibility is both lofty and diffieult, You members of the com~
misaton of a victorious nmation are still sitting in judgment up~n the
military strategy and actions of the defeated enemy and by ycur conclusions
igu 1.;:; ;n determine the criminal liability of the enemy commander, Vice
r ara. '
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, His 1ife and liberty are mshde to depend upon your will, Objective | {
‘ | and realistic norme of eonduot should be used in forming your judgment |
u to deviations from duty. For the principles of justice are substan=
till and gternal and novhere else in all the world is thers such a groeat
|boncern that justice be done in the trial and punishment of men, that is
of all men, whether they be citiszens of the United States of America-or

not, for our philisophy is one of universel law,

Great and Fair is She our land

By
¥1i1liam Watson,

Grent ond Fair is She our Land
High of heart and strong of hanpd.

o o W e W W W e W w

FPower unseen, before whose eyes,
Nation fall and nations rise, i
Grant she climb not to her gool |
A1l forgetful of the Soul! |
Firm on honor be she found, {
Justice armed and mercy crowned,
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Lot her hold a 1light on high

Men unborn may trovel by.

Mightor still she then shall stand,
Moulded by thy scerct hond,

Power Bternnl, at whose call
Mations rise and mations fell!

Ve esk thet you find Hare, Chuichi, former vice admiral, Imporial
Japenese Navy not guilty and that you do acquit him.

Hua)mtnﬂ]y,
< /.
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JUDGE ADVOCATE'S CLOSING ARGUMENT
Delivered by:

Lieutenant David Bolton, USH,
Judge Advocate,

The lengthy arguments of defense counsel, minutely detailed in some

respects, and hopelesaly vague and general in others, have consumed many

hours of presentation; and yet they failed to crystallize a single fact
which can support any substantial doubt as to the guilt of the accused.
Despite the fog and smoke of many words and conjectures of defense

counsel, the essential facts remain clear and plainly visible, Facts

have a uniquely resilient quality; they are indestructible, And while
vwords may tend to conceal them, facts cannot be destroyed and they
cannot be erased, even by time and the able untiring efforts of a battery
of defense counsel, It is more appropriately of facts, rather than

rung'q-—

destiny, that we can say, in the words of Fitzgerald, "The moving hanad af

writes, and having writ, moves on. Nor all your piety nor wit, shell |

lure it back to cancel half a 1ine, nor all your tears wash out a word -8

| of 1t",
What are the essential and inescapable facts of this case? Briefly -

they are: 1, the accused had a duty, an affirmative duty to control

his subordinates and to protect prisoners of war and others, 2, He

disregnorded and failed to discharge that duty. He failed to take such

{ i zensures as were within his vomer and aporopriate in the circumstances

to control his subordinates and to protect prisoners of war, etc, This

is the essence of the offenses with which the accused is charged, and none

of the subtlety or wit of the accused or his counsel has succeeded in

ccacealing the fundamental facts which disclose his guilt of these offsnenq,
Some eonfusion may have boen created as to svecific incidents charged,

or as to the nature of the duty of the accused in reference to certain of

these incidents, but the nature of the fundamental duty and the acoused's
failure to perform that duty has remained untouched and undistorbed by

all the evidence and arguments presented by defense.
-3 LL(3)




In deference to these lengthy defense arguments, a sumrary of the {

l applicable law and a detailed annlysis of the facts presented by both
[ prosecution and defense is justified and desirable at this time,
The applicable law in the instant case is tha law and customs of war,

These are written and unwritten roles of conduct which are binding upon

all eiviliszed nations and people. The principles upon which these rules
are based ;rumnimtlr set forth in the War Department Basic Field st
Manoal (Rules of Land Warfare, FM 27-10), as follows:
"Among the so-called unwritten rules or laws of war are three
interdependent basic orincinles that underlie all of the other
rules of laws of civilised warfare, both written dod uowritten,

and form the general gulde for conduct where no more apecifie

rule applies, to wit:

i a. The principle of military necessity, under which, sub-

i | Ject to the principles of humanity and chivalry, a belligerent |
is justified in applying any amount and any kind of force to
compel submission of the enemy with the least possible expendi-
ture of time, life, and money;

b, The principlef of humanity, prohibiting employment of any o
such kind or degree of violence as is not actually necessary
for the purpose of the war; and

¢. The principleg of chiwvalry, which denounces and forbids L
ruort-. to dishonorable means, expedients, or conduct.,"

I. BRIEF ANALYSIS OF THE CHARGE AND SPECIFICATIONS

The accused Hara, Chuichi, former vice admiral of the Imperial
Jaranese Navy, 1s charged with violation of the law and customs of war,
The violation of the law and customs of war is set forth im two speci-

ficaticas, These offenses ococurred during the period when the accused
was the Commander in Chief of the Fourth Fleet, from Februcry 23, 1944
to September 2, 1945, at a time when a state of war existed between the
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!




( 4 ) 4 }

United States of America, its allies and dependencies, and the

i Imperial Japanese Empire,

II,

The first specification alleges that the accused unlawfilly
disregarded and failed to discharge his duty as the Commander in
Chief of the Fourth Fleet, to control the operations of members
of his command and persons subject to his contrel and supervision,
permitting them to commit the illegal acts, the specified war
crimes set forth in subparagraphs (a) through (1). The duty set
forth in this specification is the duty to control the operations
of members of his command and persons subject to his control and
supervision, The accused Hara is charged with having unlawfully
disregarded and failed to discharge this duty in that he permitted
these members of his command and persons subject to his control
and supervision, to torture, abuse, inhumanely treat and kill
American prisoners of war, British nationals, a Chinese national,
and residents of various islands, It is alleged and the prose-
cution has proved that at the times and in the incidents alleged,
within the veriod when the accused was Commander in Chief of the
Fourth Fleet, 7 American prisoners of war, and 211 other persons
were brutally killed, and an additional 7 persons were tortured,
abused and inhumanely treated, The prosecution has proved that
these viclous crimes were committed by members of the accused's
command and persons subject to his control and supervision,

The second specification alleges that the accused unlawfully
disregarded and failed to dlscharge his duty as the Commander in
Chief of the Fourth Fleet, to take such measures as were within
his power and appropriate in the circumstances, to protect, as
it was his duty to do, American prisoners of war, held captive
by the armed forces of Japan under his command and subject to
his control and supervision, and residents of Nauru Island and
Ocean Island, then residicg at said Nauru Island and Ocean
Island occupied by armed forces of Japan under his command and
subject to his control and supervision, in that he permitted the
unlawful torture, abuse, inhumane treatment and killing of said
prisoners of war and said residents of Nauru Island and Ocean
Island, The gravamen of this specification is that the accused
unlawfully disregarded and failed to discharge his duty to
protect these perscns. The acts and incidente set forth in the
subparagraphs of this specification are the same acte and inci-
dents set forth in specification 1, except that subparagraphs
(£), (1), (§) and {krwhinh appear in specification 1 are omitted
from apecification 2,

DUTY TO CONTROL SUBORDINATES AND TO FROTECT PRISONERS OF WAR AND
CIVILIANS IN OCCUPIED TERRITORY.

Existence of the Duty to Gontrol Subordinates (Factual and Legal
Analysis)

The evidence is uncontroverted that the accused was the Cocmmander in

Chief of the Fourth Fleet from February 23, 1944 to September 2, 1945 when
he suwrrendered the armed forcea under his command, The evidence 1= also
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uncontroverted and is specifically admitted by the accused in his testi-
mony (on the forty-first day of trial) that at the times of eéach of the
incidents alleged, the commanding officers and each of the units involved
mere subordinate, and in fact were directly subordinate, to the acoused.
On or about March 10, 1944 Admiral Masuda and the Sixty-second Naval Guard

Unit on Jaluit were directly subordinate to the accused., On or about

June 20, 1944 Rear Admiral Asanc and the Forty-first Naval Guard Unit at

| Truk were directly subordinate to the accused., On or about July 20, 1944

Captain Iwanami and the Fourth Naval Hospital at Truk were directly
subordinate to the accused, On or about jugust 28, 1944 ;:nptaiu Harada and
the Fourth Naval Construction Department at Truk were directly subordinate
to the asocuaed, In September 1944, and on or about December 23, 1944

Captain Soeda and the Sixty-seventh Naval Guard Unit at Nauru were directly

| subordinate to the accused, On or about April 8, 1945y April 13, 19457,and
| August 10, 1945, Poar Admiral Masuda and the Sixty-sccond Naval Guard Unit

i
‘ mere directly subordinate to the accused, On or about August 20, 1945 tho
‘I Sixty-seventh Naval Guard Unit, a detachment of which was on Ocean Island,

was directly subordinate to the nccused, (The detachment wans of course a

| part of and directly subordimate to the Sixtyeseventh Naval Guard Unit.)
| In each of the incidents set forth in Specification 1, the commanding
officer and/or personnel of the units directly participated in the

incidents:

In the incident set forth in subparagraph (a), Rear Admiral Masuda
and paval personnel of the Sixty-second Guard Unit at Jaluit,

In incident (b) former Captain Asano and naval personnel of the
Forty-first Guard Unit at Truk.

In incident (c) former Captain dsano and naval persomnel of the
Forty-first Guard Unit at Truk,

In incident (d) former Captaim Asanc and naval personnel of the
Ferty-firat Guard Unit at Truk,

it In incident (e) Captain Iwanami and paval personmel of the Fourth
Nawal Hospital at Truk,
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In incident (f) naval eivil guards of the Fourth Naval Construction i

l Department, and a eivilian employee of the Fourth Fleet at Truk,

drmy Kompeital who apparently were not under the control of the
accused were also directly involved in this lneident,

Defense ecounsel have spent much time in discussion and
troatment of this aspect of the incident, But the inci-
dent is itself so trivial that I will merely point out

the fact that naval civil guards of the Fourth Construction
Department participated in the incident (Exhibit 13, pages
I 1, 12, 13, 14, 17, 20, 27, 30, 31), and that Ishiwara, a
civilian employee of the Fourth Fleet Headquarters was

| apparently in charge of these paval civil guards (Exhibit
13'-: pages 2&-; 29. 33-1

In incidents (g) and (h), naval personnel of the Sixty-seventh
Naval Garrison Unit at Naopru,

In incidents (1), () and (k), Rear Admiral Masuda was directly
involved, In this incident unlike the Jaluit inecident set forth
in subparagraph (a) in whieh naval pepsonnel carried out Admiral
| Masudn's orders, certain army officers, Major Furuki and Captain
| inm;:, :tationed at Jaluit also direuts.r participated in these

| ncidents,

The evidence as to the relation between these officers
abd Admiral Masuda is somewhat contradictory. The accused
Hara contonds that the army unit stationed on Jalult

i Atoll was not under the command of the Fourth Fleet, but |
was under the command of the 3lat Army.

The testimony of all the military personnel on Jaluit is
in direct contradiction of this testimony by Hara, The
testimony of all such personnel discloses that the Seeond
Detachment of the First South Seas Detachment was direectly
subordinate to the Sixty-second Naval Guard Unit, and came
under the direet command of Admiral Masuda when it arrived
! on Jaluit, (Contreol over the natives and ciﬂ} oyeroment
of Jaluit apparently occurred later by apacifid:g'itfars from
the Commander in Chief of the Fourth Fleet,)

The testimony of Major Furuki (Testimony of Ogden, Tth
day, q. 200; and Exhibit 12) discloses that he was

I attached on Jaluit to the Sixty-second Naval Guard Unit,
that he was head of the defense section, and that his
commanding officer was Rear Admiral Masuda,

I The testimony of Morikawa (Testimony of Ogden as defense
witnees, 31st day, q. 58) discloses that immediately upen
its arrival on Jaluit the South Scas Detachment under
Major Furuki "was attached to the Sixty-second Naval
Guard Unit, commanded by Admiral Masuda, and therefcre v
under the command of Admiral Masuda®, -8

Captain Inoue who was stationed at Jaluit states in A
Exhibit 10 that ho was commander of tho Military Police
of the Jaluit Defense Garrison and that Admiral Masuda
was the commanding officer of the Jaluit Defense
Garrison, He also states, (Testimony of Ogden, 7th day,
q. 3), that on Jaluit "tho Naval Folico were composed of
the Navy and Army Police",
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Similarly the testimony of former naval lieutenant
Sakuda discloses the command organlization on Jaluit
during the pericd from May 1945 to the middle of
Avgust 1945 as follows: "Major Furuki as a momber

of thoe defonse garrison worked as head of the defense
soction under Admiral Masuda and I worked undor Major
Furuki," (Testimony of Ogden, 7th day, q. 192 (g. 10),

Similarly tho testimony of othor witnesses at the

Furuki and Inoue trials, prescnted during the course of
the sixth and seventh days of the instant trial, indicate
that tho army unit was attached to the Sixty-second Nawval
Guard Unit and was under tho command of Masuda,

Howover, rogardloss of whether or not the army unit was attached
to the Sixty-second Naval Guard Unit, the responsibllity of the
accused Hara with regard to these incidents remains the same,
The evidence is clear and uncontroverted that Admiral Masuda
was a direct subordinate of the accusod Hara, that Masuda
ordered the exccution of the prisoncrs of war on March 10, 1944
(ineident (a)); that later he ordered the investigations and
oxocutions of the natives and publicizod the executions; and
that Masuda, the direot subordinato of the accused, was in
foect in command of the army porsonncl who assisted in those
lator exocutions,

Brief note can be taken of the fallacious argument of
defonso counsel that since the analagous "judgments™
of the military commissions on the specificationa in
the Inouec and Furuki cascs (the findings on speeifi-
cations 1 and 2 of ChargeII in the Ipoue case, and on
apecifieation 5 of Chargo II of the Furuki ease) which
charged violations of the law and customs of war by
punishment as spios without trial, were subsoquently
set aside, such incidents cannot be charged or con-
sidered proved against tho accused as a violation of
the law and customs of war, Counsol is in error,

(a) In tho first placo, as & cloar logal matter, a
commander can bo held guilty of violation of the law
and customs of war for negloct to control his
subordinates, oven if the acts committed by such
subordinates morely consist of violations of local or
domestic law, The findings and chargea of murdor of
these natives by Inoue and Furuki were not sot aside.
(b) Howover even disregarding this principle, the
argumcnt of the nccused is fallacious, The findings
and actions on thesc specifications and charges wero
sct aside not bocause of disapprowval of either tho
factual findings or the legal basis for such con-
victions, They were sot asido as clearly shown by
tho action of tho Secretary of the Navy, and the
opinions of the Judge Advocate General, because of
naval policy that except under unusual ageravated
circumstances, an accused should not stand convicted
of two offonsca growing out of but ong act. This
setting aside of one of the two or and logally
proper fimdings, is an administrative or in asome
instances a clemency function, and it is not the
exercise of a julicial function, Its effect therefore
to vitiate a legally proper findicg and judgment is
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open to serious doubt and the better viom is clearly
to assign to such nction a reasonable ovaluation of
the moaning and purpose of such administrative actien,
Such reasonable evaluation of the excerpted evidence,
Exhibits9 and 11, leaves no ground for reascnable
doubt that Inoue and Furuld punished these natives as
spies without trial by killing them., (c) In addition
{t 'should be pointed out that independently of these
findings which were set aside, the remaining evidence
produced before the commission proves the commission
of these violations of the law and customs of war,
Exhibits 9 and 11, and the oral testimony of Ogden
from the record of the Inoue and Furuki trials,
eatablighes beyond reasonable doubt that the natives
were killed, that such killing was in punishment for
alleged spying, that the executions were carried out
by order of Admiral Masuda, and that the natives
were not afforded a trial, an inherent right and
protection guaranteed by the law and customs of war,

In incident (1) naval personnel of the Sixty-seventh Naval Garrison
Unit, stationed at Ocean Island, were directly involved,

Personnel involved in each of these incidents were members of the
command and persons subject to the control and supervision of the accused.

Under the law and customs of war, the accused had the clear and
affirmative duty to control these members of his command and persons subject
to his control and supervision.

The legal aspects of the duty of the accused as Commander in Chief of
the Fourth Fleet, to control his subordinates (members of his command and
persons subject to his control and supervision) are so elementary that they
warrant little discussion, This duty to control subordinates has been
deanlt with in numerous internntional law cnses, both in international claim
ecasos and in war crimes cases,

In internationnl law genernlly, the doctrine is well-recognized. To
cite illustration == Article 1 of the Annex to the Fourth Hague Conventicn
lays down as a condition which an armed force must fulfill in order to be
accorded the rights of a lawful belligerent, that it must "be commanded
by a person responsible  for his spbordinates!" (36 Stat, 2295) Similarly,
Article 19 of the Tenth Hague Convention, relating to bombardmont by naval
vessels, nrovides that commanders in chief of the belligerent vessels,
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"must see that the above Articles are properly carried out." (36 Stat.
2389) Apd Article 26 of the Genewva Red Cross Convention of 1929, 47 Stat,
2074, 2092, for the amelioration of the condition of the wounded and sick
in arrien in the field, makes it "the duty of the commander=-in-chief of
the belligerent armies to nrovide for the details of the execution of the
foregoing articles (of the convention) as well as for unseen cases," And
Article 43 of the Annex to the Fourth Hague Convention, 36 Stat, 2306,
requires that the commander of a force occupying enemy territory "shall
take all the measures in his pomer to restore, and ensure, as far as
possible, public order, and safety, while respccting, unless absclutely
prevented, the laws in force in the country." (In re Yamashita 327 U.S, 1,
10), Similarly, see the international arbitration cases: ¥Case of
Jeannaud (1880); 3 Moore, International Arbitrations (1898) 3000; fase of The
Zafiro (1910); 5 Hackworth, Digest of International Law (1943) 707.*
Military law and practice in this regard is equally well-cstablished,
It has been said: "The commanding general of trcops who commit violations
of the laws of war, nct only cannot escape responsibility therefore, but he
is spocifically charged therewith." - (Review by Staff J.A. 9 Dec, 1945,
USi v, Yamashita), "Rules of Land Varfare" (FM 27-10) paragraph 347, reads
as follows: "The commanders under whose authority they (acts in violation
of the laws of war) nre committed by their trocps, may be punished by the
belligeront into vhose hands they fall," And as stated in Vol, I, Staff,
JuA, 24 Dec, 1945, in the case of USA v, Isamu Morimocto, Lt, Col,, et al,
"It is further established (FM 101-5) that 'the commander is rrasponsible...
for all that his unit does or fails to do, He cannot shift this rcavonsi-
bility to his staff or to subordinate commanders,'"™
Counsel for the acecused have n.:'guai that eriminal punishment for
negleet of command responsibility has no foundation in the Hri:i-
ciplos of international law and &8 ex post facto im aprlieation,
Counsel is mistaken. The doctrine that violation of internatiomal
law (and violation of the law and customs of war) is criminally
ounishable, long standing, Rup!’uhlina v. De

.amps
1 Dall, 110 (fa. 1784); Ex Parte Quirin, 317 U.S, 1, Similarly
the responsibility of a commanding officer to control his
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subordinates and prevent brutal atrocities and mistreatment of {\
prisoners of war and civilians, haa long beon recognized by all
‘ civilized nations, Ergo, although prior to the concluskonrof
World War II, eriminal punishment was not frequently applied to
commanding officors who did not order or condone, but sololy
neglocted their responsibility to prevent the commission of
illegal acts by their subordinates, the prin% s and law
upon which such criminal punishment is based 11 established L
and recognized in international law, During the two decades
between World War I and World War II, much progress has been
made in the erystallisation and recognition among civilized
nations, of the principles: of international law and of eriminal
responsibility under international lawj Bht it shonld be noted
that even at the close of World War I the majority of the
Versailles Commission ("Commission on the Responsibility of the
Authors of the War and on Enforcement of Penalties") insisted
upon application of the "doctrine of negative eriminality"

(i.e., criminal responsibility for failure to prevept violations
of laws and customs of war and humanity), Glueck, War Criminals,
i Their Prosecution and Punishment, p. 23, And opparently in one

'{ of the cases tried by the German courts, Generals Von Schack and
| Krushka were tried for having caused the deaths of prisoners of

' war throogh negligence. Clucck, op. cit. p. 188, fn, 24, The
Yamashita case, and cther war crimes cases following World War
II, clearly corroborate the fact that such orinciples are well-
established, and not ox vost facto in application to eriminal
responsibility for wviolation of the law and customs of war.

1 That this duty to control which has its roots in military law and |
sound international law and practice, is a duty which entails a crimimal
responsibility for its violantion, is evidenced by numerocus cases which I
will diseuss subsequently on the subject of command responsibility as

applied in war ecrimes trials.

B, Existence of the Duty to Protect Prisoners of War and Civilians in
Occupied Territory (Factual and Legal Analysis)

The duty of the accused to protect prisoners of war and residents of
the areas occupied by the armed forces under his command alsc stems from
the responsibility of the accused as Commander in Chief of the Fourth

I*'*‘lﬁet. As Commander in Chief of the Fourth Fleet, he had the duty to

| protect priscners of war held captive by the armed forces of Japan under
his comnand. Incidents (a), (b), (), (d), and (e) charge his fai’ure to
|protoui prisoners of war, In each of these incidents, Anerican prisoners
|nr war held captive by subordinate units of the Fourth Fleet, were killed

or tcrtured by paval personnel who were members of the command and subject

to the control and supervision of the accused,
B (1)




As Commander in Chief of the Fourth Fleet, the accused had the duty
to protect residents of the areas occupied by armed forces of Japan under

his command an? subject to his control and supervision, Subparagraphs (f),

(g) and (h) deal with this aspect of the duty of the accused,

| To avdid undécessarily complicated arpumenta concerning-the status
|: of Truk and Jaluit as mandated territcry (and therefore occupied

i territory under the existing military comditions), the incidents

' of mistreatment and killing of civilians on Truk and on Jaluit,
which appear in Specifiecation 1, subparagraphs (f), (1), (j), amd
{k] do *ﬂ.ﬂt* appear in Specification 2, whiekh deals o+ the duty ¥
+t= prafPc

The accused has contended that he did not have the responsibility
: to protect the nntive residents of Nauru and Ocean Islands. He

il argues that while these islands were occupied by military forces
under his command, namely the Sixty-seventh Naval Garrison, the
authority to deal with native matters was nct derived from him
but was derived directly from the Central Pacific Area Fleet,
This argument although astute is fundamentally defective,

In the first place the testimony of the accused himself direetly
establishes that at all the times mentioned in the specification,
' the Sixty-seventh Naval Garriscn was a direct subordinate of the
| accused, It is clear therefore that under international law the
| accused had the duty to control these subordinates and this Aduty
H inevitably carries with it the duty to protect civilians from

! illegal torture and killing by these subordinates; for the accused |
had the affirmative duty to take such mensures within his power

I and appropriate in the circumstances to prevent these subordinates
from mistreating or killing civilians in an occcupled territory.

: This Auty is one founded and established in international law and
even if Japanese military policy sought to avoid this responsibility
it would be completely ineffective, for national law or practice
cannot absolve an individual of his resmcnsibilities under inter-
national law, Glueck, op, cit,, Re legalization of atrocities,

’ 137, 197, 206, 217, 218, 232, 23,

In the second place, while the anccused contends that the authority of
the Sixty-seventh Nawal Garrison over matters involving patives was

1 derived from an order of the Central Pacifiec Area Fleet, the fact
remains that at the time of each of the incidents charged, the
Central Pncific Area Fleet had ceased to exist and the accused wns the
immediate superior in command of the Sixty-seventh Nawal Garriscn
Unit, and responsible for their control, as well as supervision of
their discipline, morals, education, and training,

| Analysis of the facts, discloses:

Un-‘l'

| that the Sixty-seventh Naval Garrison was and continued to

be a subordinate unit of the Fourth ﬂ.oat; that the accused

remained responsitle for the operations of this Sixty-seventh

Navzl Garrison; that under intermational aa well as national

law he was responsible for their military discipline, morale,

|| education, and training; that the Central Pacifie irea Fleet
(which the accused sontends had taken over socme of the responsi-

bility to control the operations of this Sixty-seventh Naval
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Garrison Unit with regard to matters involving natives) only
existed from March to July or August of 1944; that at this t
] time the vnits which had been taken from the Fourth Fleet
and directly attached to the Central Pacific Area Fleet
revertod to the command of the accused (as admitted by his
testimony and that of his subordinates); thet similarly
oven if some of the respor#ibility of the accused with
regnrd to his control of the operations of this unit were
assumed by the Central Pacific Area Fleet, and even if
some of the functions of supervision and control of certain
operntions of the Sixty-seventh Naval Garrison Unit had come
directly under the Central Pacific Area Fleet, with the
collapse of the Central Pacific Area Fleet such responsi-
bility and such functions also reverted to the Commander in
Chief of the Fourth Fleet who was the direct superior in
command of this Sixty-seventh Naval Garrison Unit; that all
of the incidents charged in subparagraphs (f), {gg. and (h)
of Specification 2 cccurred after the collapse of the
Central Pacific Area Fleet, at n time when the accused was
| the only Airect superior in command to the Sixty-seventh
Naval Garrison Unit.

I The duty under the law nnd customs of war, to protect prisoners of war
and civilian populations in ococupied areas, has been specifically expressed
in various treaty prcvisions,

s ' Article 4 of the Annex to the Fourth Hague Convention of October

18, 1907 on Laws and Custcms of War on Land, provides: "Prisoners I
of war are in the power of the hostile government, but not of the
individual or corps who cavture them, They must be humanely
treated,,.." Similarly, the later Geneva Prisoners of War Con-
vention of 27 July 1929, restates this fundamental doctrine of
the law and customs of war in Article 2 as follows: "Frisoners
of war are in the power of the hostile Power, but not of the
iniividuals or corps who have captured them. They must at all
timea be humanely treated and protected, particularly against
acts of viclence, insults and public curiosity, Mensures of
reprisal ngninst them are prohibited."

With regard to civilinn populations, Articles 43 and 45 of the
| Annex to tha Fowrth Hogue Convention proviie:

| "Article 43. = The authority of the legitimate power
having in fact passed into the bands of
the occupant, the latter shall take all
th: measures in “is pc—er tc reatcre, and
ensrre, as far r3 poselble, public order
and safety, while respecting, unless abso-
lutoly prevented, the laws “n force in the

country,"

"irtfecic 46, - Frmily honour and righ%s, the lives of
pureons, and private proverty, as well ca
religious convictions und muctice, must
be respected,

Private property cannot be confiseated.™

The argument by Mr, Takano as to alleged duplicity of
Specifications 1 and 2 hae previocusly been answered by
the judge advocate and passed upem by the commission,
in its consideration of the objections to the charge
and specificctions, ‘
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Defense counsel Mr, Takono has argued, with regard to the duty to
protect prisoners of war and civilians in coccupled areas, that such duty
was solely that of the commanding officer of the guard unit having immedi-
nte custody of the prisoner of war or in immediateldf control of the speci-
fie lcoeal area which is cceupied. No such delimitation of responsibility
exists in any provision or principle cf internctional law,

Note with regard to protection of prisoners of war that while

poge 11 of Mr, Takano's argument gquotes Article 18, para, 1 of

the Geneva Prisoner of War Convention of 27 July 1929 as reading

"Every camp of snrisoners of war shall be eced under the command

of the responsible officer" (underlining 1ied), This pro-

vision os set forth in War Department Techaical Manual 27-251,

Treaties Governing Land Warfare reads "Every camp of prisoners of

war shall be placed under the command of g responsible officer,"

(underlining supplied) The French version uses the general

artiecle "un",

Fith regard to protection of civilians in occunied territory, set

forth in the Hague Convention, note that the use of the term

"occupying state" (Article 555 in Section III of the Annex to the

Fourth Hague Convetnion, which deals with "Military avthority

over the Territory of the Hostile State" indicates that the word

occupant appearing throuchout that section is not limited to the

specific fcrces physically present in the occupied area,
basically

The argument of defense counsel is,fallacious, It has been rejected
in numercus war crimes cases, The basis for such rejection iz obwious,
The duty to control subordinates and to protect prisoners of war is an
affirmative duty and responsibility whieh international law places not
only upon the subordinates who are in direct eontrol of the oriscners or
civilians, but also vpon their superior officers inm the chuin of command,
In this regard the duty to protect is similar to the duty tc control which
as I have previously indieated, with approprinte citation of law, is a
reaponsibility which r~es v-ward to the commander in chief of the armed
fercea and down to tho lowest enlisted man, Each has a dus; and respconsi-
bility under irternaclicnal law to "take zuch measures as are within his
nourr and aparo~riate in the circunstances", The rauge of respcusiuility
ia clearly rocognized in military law and ip n)l military forces, Tre

resogaition of this in the Japanese armed forcos is evidenzed ir the

testimony of Tanakn as follows: "Everybody has n respcnsibility according
-l - LL(14)




to their duties, So I was responsible when they were in the custody of
the 41st Naval Guard Unit, my direct superiora alsc had responsibility
for the supervision of them, The superior officers above him also hawve

a responsibility for their supervision. Eweryone had a responsibility

nceording to their duties"., (Testimony of Ogden, 3lst day, q. 76 (q. 120))

JII, BREACH OF THE DUTY

It is alleged in Specificaticn 1 that the accused unlawfully disre-
garded and falled to discharge his duty to control the operations of
members of his command and persons subject to his control and suvervision,
and it is alleged in Specificntion 2 that he unlawfully disregarded and
falled to discharge his doty to take such meansures as were within his
power and appropriate in the circumetances to protect American prisoners
of war and civilian residents of cecupled territory. In short, both
spacificationa charge the accused with violation of the law and customs
of war, by neglect of duty,

It is necessary in order to properly evaluate the evidence which has
been presented before the Commission to consider at some length the
nature of the charge of criminal neglect cof duty.

In view of the fact that the offenses charged against the accused

are analagous, and close correlation exists betreen the specified

breaches of duty, (as the incidents alleged in Specification 2 are
identlieal with incidents nlleged iu Specifieation 1), both speci-
fications will be discussed jointly throughcut the remainder of
the prosecution's argument. Por practical purposes analysis of
the pertinent evidence and law with regard to one specifieation
is equally apolicable tc the other specificationa.
A. Analysis of the coiwcept of criminal neglect of duty,
1. Negleot of duty iu a funiamental concept in erim'nal law,

The concept of criminnl negligence crmeglect of duty is well
reccznize’ in the domestic law of all eiviligea wntions, as well £+ in
iaternational law,

Even if no criminnl reavonsibility for neglect of duty existed

in Jopanese law, this fict would be irrelevant, excepl perhaps
in mitigation, for intornational law on the subject is well
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settled, and international law is eclearly centrolling over
domeatic law, particularly as in the instant case where the
duty an respcnsibility arises from such international law,
(See Glueck's "War Criminals, Their Prosecution and Punish-
ment", p. 44, 45, and Chapter 3, footnotes 25, 26, and 27),

It is interesting however to ncte briefly in paesing that in
the Japanese criminal law, the concept of criminal negligence
is extensively developed., The following material from Sebald's
translation and annotation of the Criminal Code of Japan (1936
edition) briefly presents some of the pertinent statutory
material and onse interpretaticns illustrative of the Japanese
law of criminal negligence.

Article 209 of the Japanese Criminal Code deals with
every person who has wounded another persocn by negli-
gence, The following annotation illustrates-the*.
application of this doctrine ofariminal negligence and
responsibility.

"If the relation of cause and effect exists between
negligence and an injury to another person, the crime
of accidental wounding is always formed repardless of
whether the negligence was the direct cause of the
injury or not." = (39 Doishinin Hoketsu Shoraku 3956).
"Even though negligence on the part of the offender
was not the socle cause of accidental wounding, if it
was part of the cause, he 1s gullty of the crime cf
;g;;,?untnl wounding,"--(62 Daishinin Hoketsu Shcraku
Similarly the annotations to Article 210, vhich applies
to "every person who has ccaused the death of another
peracn by negligence," present interestingly broad
application of the concept.

"If the relation of cause and effect exists between
negligence and another perscn's death, the crime of
causing death by negligence is complete irrespective
of whether the relation was direect or indirect. ==
(38 Daishinin Hoketsu Shoraku 2848),

Article 211, which authorized imprisonment of persons
who have "failed to use requisite professional care
and thereby killed or injured another person," is
particularly pertinemt to the instant cnse, and some
of the annotated cases merit brief citation,

"The ndministrative regulations for the control of
persons employed in specially dangercus ecallings are
intended to apply merely to such acts as in pormal
eircumstances may cause danger, Theiefore, even in
the absence f ex-ress provisions to that offect,
persons engr.ied in such callirgs should, in addicion
to ani aside from such acts, strictly confrrm with
the renernl degree of care that may legally or
customarily be necessary., Consequently, gven Af they
have copforned with all Lhe mmu gt the

Jdodolstrative resulations for the gorirol of thelr
foorations. they oconnot mmnx?mumm-1
g!.l L ."—=(57 Daishinin
oketsu Shoraku
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1 "The term 'professional care" within the meaning of

{ Article 211 of the Criminnl Code refers not merely {
4 to prcfessional duties based on laws and regulntions,

but also to every occupation or callings pursued by
contract, custom, or otherwise,"==(62 Daishinin

Hoketsu Shoraku 8038),

"j person engaged in a certaln specific busineas ov
profession is obligated to use all proper care to

obviate danger in view of the nature of such business

or profession, Even though there is no express pro-

' vision to that effect in laws and ordinances, it does

not follow that he is therefore absoclved from this
cbligation,"==(2 Daishinin Honreishu 287).

Chapter XXX which deals with erimes of dessrtion, econ-
taina numerous interesting annotated cases dealing with
eriminal responsibility for nesligence, Articles 217,
218 and 219 under Chapter XXX deal with neglect of duty
toward cld, juvenile, sick or deformed persons, and

these cases would appear to be analagous to the case of
the disarmed, confined prisoners of war, for he is
similarly helpless unless protected and safeguarded.
Article 217 provides pennl servitude for "every person
who has deserted another persocn in need of assiastance

by reason of ¢ld age, juvenility, deformity, or illness,"
The broad application of the provision is shown by the
following case:

"If a person living under the same roof with another
person, because of sickness, is in such a state that he
cannot live without assistance from such other perscn,

the latter, gven if pot legally or contractually bound '
‘ Yo support the former, is guilty of deserting a "person

in need of assistance by reason of ,... illness' within
the meaning of Article 217, if he faoils to support gnd

.' mngm the gick map."--(53 Daishinin Hoketsu Sharaku

| Article 218 provides penal servitude for one who had de=
r serted oged, juvenile, deformed or sick persons whom he
| is liable to protect, or "failed to give to such persons
neceasary protection for existence." Two cases cited

. thereunder are of interest:

| "A person not bound to do so who has taken in a sick
person and allowed such perscn to live with him is

i legally bound to protect him until orotection is no
longer required or amother person comes forward to do
#0,"==(5 Daishinin Hanreishu 387),

The following case is particularly interesting because
it recognizes the fact that the duty to protect may
exist in several persons, and *hat ncglect of his duty
by each such perscn is eriminally punishable,

"The person liable to protect an aged, juvenile, deformed,
or sick person within the meaning of Art. 218, par. 1 of
the Crimdaal Code is not limited to the person primarily
bound when there ure several persons bound to furnish
assistance, tut includes those persors mentioned in

Art. 955 of the Civil End-

Lerson primardly
wm hext 1o
!iﬁgggu 1'aﬂﬁdig e~
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Article 219 proves that: "Every person who has killed or
injured another perscn by committing a crime of the pre-

‘ ceding two Articles shall, by comparing the above punish-
ments and the punishment for wounding, be punished with

the graver punishment," The following cnse is annoted
thereunder:

"In order that a person may be' considered to have deliberately
committed the crime of desertion cousing death, it suffices
AL he mos gmare that he mas fodliog 1o give auch

as may be required by an aged, juvenile, deformed or sick
mraon-ﬂnnmﬁwmmmmw

the life, bodv, or health of such
peraon."=-{(7 Daishinin Hanreishu 291).

The foregoling cases and articles 1llustrating the Japanese law have
been eited not for the purpose of establishing specific provisions
of the Japanese Criminal law under which the accused would have been
punishable for his neglect of duty in the instant case, The presence
or absence of Japanese eriminnl provisions for the punishment of the
accused is eclearly irrelevant to the issue of the guilt of the
accused, for the crime charged is violation of the law and customs
of war., The Jopanese law with regard to criminal negligence has
been cited to apprise the Commission of the fact that even under
Japanese law the concept of criminal responsibility for neglect of
duty is well established and broadly applied,

2. A brief annlysis of the law of criminal negligence as presented by
leading American cases nnd authorities,

n., Elements of criminal negligence and discussion of terminology.

The Commission is thoroughly conversant with the concept of criminal

negligence. It requires (a) the existence of a duty, (b) a trench of
that duty by nonfeasance or misfeasance which under all the circum=-

stances warrants apnlication of eriminal liability., In certain cases

there is a further requirement that either injury to others or consequent
eriminal acts result from such negligence,

With regard to (a), the evidence of a duty, the Commission can hawc
no diffieculty for as the julpe advocate has pointed out, the existence
of such duty is definitely established and well-recognized in internatiomal
law, 'Tith regard to (b), which I have described as "a treach of that Auty

by nonfeasance or misfeasance which under all the ciroumstanoce warrants

application of criminal liability," the Commission may encounter some
cirficulty because of certain vague terms which appear frequently

throughout the law of negligence,
- 18 - LL(18)




—

I refer to such terms as "gross negligence," "wanton negligence,"
"aggravated negligence," "recklessness," eto,, which appear even
in o number of the modern decisicnms and statutes, It 1= sometimes
sald that "gross negligence" or "wanton negligence" ete,, must be
found in order to impose certain types of civil or crimipal
responsibility. Such terms have been generally discarded as
fallacious and impractical of application,

The modern law in this regard is set forth in 38 American
Jurisprudence, 688, 689, as follows:

(V. Mn?_nr_mmm:amm. 43
Generally.) "The concept of degrees of negligence, desig-

nated as 'slight!, 'ordinary,' and 'gross' which appears to
have been introduced into the common law from the civil law
ns it was expounded by scholastic jurists of the Middle
Ages, 1s disapproved by the majority of mocdern common=-law
authorities ns impracticable, and inconsistent with the
thecory upon which liability fer negligence is imposed.....

Sage is
Ieguired. Accerdingly, there is no sound basis for Aividing
derelictions of the duty to use care into slight, ordinmary,
or gross negligence, Moreover, the difficulty in defining
the Aifferent degrees of negligence and fixing their limits
renders them impracticable and unsafe for use in deter-
mining legnl rights and linbilities. Negligepnce, whateycr
gpithet is given to characterdze it, is fallure to hesicw

ihe care and skill shich the situgtiopn demands; and it is
better to call it simply 'negligence',"

While the terms "gross negligence,” "wanton negligence," ete,, are
discarded by the better authorities, it is generally conceded that,
in the nbsence of statutory regul:tions denouncibg certain ancte or
omissions as criminal, a somewhat higher degree of negligence is
required to establish criminal negligence than is required for
civil liability for neglizence,

26 American Jurisprudence, 299, discussing Hemicides,
stateat "The authorities are agreed, in the absence of
statutory regulations dencuncing certain acts as eriminal,
that in order to immose eriminnl liability for a hemieide
caused by negligence, there must be a higher degree of
negligence than is required to establish nerligent default
on a mere civil issue."

Similarly, Michael and Wechsler in "The Rationale of the
Law of Homicide, 37 Columbia Law Rewiew, 712," no'e that:
"For the most part, the negligence that is crimimal is
distinguishel from the negligence that is not, only by the
addition of an epithet such ag 'gross,” 'culpable,*
'wanton,' or 'reckless', as opvosed to 'nrduﬁ or
'slight.' What, if anything, these epithets remaine
for the most part etermined, But the differences be-
‘weon two negligendd acts that ate significant for this
purposs, must reside im the degrde of the risk of injury
they unjustifiably ereate, Ype character of the injury or
the nctor's awnreness of the risk, There is authority for
the view that the character and ﬂnp-uufriltdt:ﬁuﬂu.tdﬂs
criminal from non-eriminnl negligence, whereas awareness of
the risk distinguishes murder from manslaughter,”
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In the instant cnse we are concerned with a eriminal charge of
neglect of duty, that is to say, a general charge of erimimal
negligence,

It should be pointed out that since the accused has not been
charged with negligent homicide, but has been charged with
neglect of duty, the continued use in certain statutes and
Aecisions with regard to negligent homicide, of terms such
s "gross negligence," "wanton negligence," etec,, 1s not a
matter of primary ccncern tc us, But a word of caution

should be woleced with regard to interpretation of language
eited from cases dealing with homicide by negligence,

Negligence being a breach of duty, depends upon the mature of the |

duty charged., In negligent homicide the duty involved is the duty to

avold unnecessary danger or risk, Therefore, in negligent homicide cases, |

emphnsis necessarily falls upon the nature and degree of risk created, and
according to some authorities, (26 Am, Jur., 299, fn. 8, p. 300) therefore |
the awareness or knowledge, actual or imputed, of the nature of the risk
created is a neceasary element of the charge of negligent hcmicide,

This uppn:rnntl.:r stems fr-cm t.ha gﬁ tqi'r‘ the accused, in order
n ba ﬁml_u re oald be shown to have heen under o
nnn.pa nf’ E"!;a y = I'l "chﬁre?ora it must he shown that he

wna aware of the risk, in nrﬂer to show thet he knew he had the

oty to avoild in:]uring the perscns whom he placed in danger by

his neclicent nect.

Of course, according to other authorities, notably former Chief
Justice Holmes, "The Common Law," p. 51, et seq., gugreness of risk is

\“npgoegsary, both ip purder and g fortiorl ip mansloughtex. Similarly,
Commonwealth v, Chance, 172 Mass, 245, 54 N.E, 551; Commonwealth v.

Pierce, 138 Mass, 165, But knowlodge of the danger may copvert mhat mouid

gtheruise be mopslanghter into pmurder. Com. v, Pierce, 138 Mass, 165,
180, 8See Wechsler & Michael, op, cit., 722,

murder awd i3 net chavged ok

In the instant case, the accused is not charged with negligert
honicide, but is charged with neglect of duty to eontrol his subordinates,
and neplect of duty to protect priscners of war, as required by the law
and custous of wer,

The evidence before the Commission has established that the acoused

should have known and did know of the existence of his Auty, to

centrol his subordinntes and to protect prisoners of war etc,, and
as will be subsequently pointed out, it is not necessary for the
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prosecution to establish, except in aggravation, that the nccused
actunlly or "constructively™ knew that by his neglect of this duty
he was exposing specific priscners of war to specific danger of
injury or death,

(1) Injury and proximate cause,

The arguments of defense counsel evidence a confusion as to the
required elements of a charge of criminal negligence, amd to forestall
similar confusion on the part of the Commission, it is perhaps desirable
to point out certain fundamental mistakes in the alleged citation of law
by defense counsel, Both Commander Carlson (p. 7) and Mr, Takano (p. 16)
argue that the Joctrine of nroximate cause must be applied, and that the
prosecution to establish the criminal neglect of duty of the aceused must
show that the injury to the priscners of war was "proximately caused" by
the neglect of Aduty by the accused.

Like certain other citations of counsel, the citation of Mr.
Takano, on p. 16, from American Jurispruience, is completely
inapplicable to the law of criminal negligence. The citation
itself demonstrates that it has nothing to do with the law of
eriminal negligence., Throughtut the cited portion it refers
to the plaintiff and the defendant, and thereby directly
establishea that this cited portion on alleged burden of proof
has nothing whatsocever to do with the eriminal law of negli-
gence,

The doctrine of proximate cause is one which has appliecation in the
field of civil liability, not the field of criminal linbility,

Wharton's Criminal Law, 12thH Edition, does not even bother to
fdiscuss the doctrine as such in his treatment of criminal negli-
rence, and the index merely refers one to Chapter VII, which

deals with causal connection between offender and offense,
Similarly in Miller on Criminal Law, the doctrine is not even
mentioned in the index - the reason r'or this ias that the doctrine
of proximate enuse, like the doctrine of sgone of danger is
primarily one ereated in the effort to reasonably limit the

class of persons who owe the duty, or to whom one has the duty,

to uge Aue care., Soch a dodtrine is largely inapplicable in
ceriminal law for the majority of instances of criminal negligence
arise out of a situation where the Auty is epepific, having been
estatlished by specific law or pustom, It Zs therefore unnecussary
by any doctrine like proximnte cause, to limit the class of persons
who owe the duty of due gare or to whom such “uty is owed, sinec>
such class of persons ia clearly ascertainsble from the pature of
the duty and the described class of persons owing such duty,
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i The principles and functiona of these two fieldsgnre completely {
different and distinet, The plaintiff in a civil action is an individual

| seeking to enforce his own rights, He is seeking to recover mometary
damnges for injuries which he claims he received as = result of the

negligénce of the defendant, Obviously he cannot recover unless he proves

Hence in nctions for eivil liability for negligence it is essentinl
that in addition to the existence of a duty, and a breach of that

|

|

‘ that he personally was injured by the negligence of the defendant,

! duty, it must be established that the plaintiff was injured by |

:| that breach of duty. Since the plaintiff is seeking to enforce |

I his own righta, and &u not acting as the representative of I
society as a whole, Sven if the defendant has through his |

. negligence caused damages and injury to hurdreds of other persons, |
the plaintiff can only recover for those damages which he person=

ally sustained from the neglipence of the defendant,
NHot only 1s the basic function of eivil and eriminal negligence

netions different but also the quantum or degree of proof required is

different, A4 lessor degree of proof is required in civil nctions than in

eriminal actions and hence it should be expected that in civil actions,

the liability an? gone of responsibility of the defendant should be de-

crensed accordingly. The doctrine of proximate cause is one method of
limiting this sone of responsibility.

The social function of eatablishing and maintaining certain
standards of conduct 1s adequately protected by the field of
eriminal law - including criminal negligence, and! hence soclety
ecan oroperly limit the gone of eivil and economic responsibility
without materin.ly jeopardiging the soccially desired norms,

(2) Causal connection between the neglect of duty of the accused and the
torture, abuse, inhumane treatment and killing of prisoners of war,
etc. ‘

Criminal neglect of Auty can, in the absence of specific statutory
rcquiremcnts, oxist without any finding that actual injury resulted from
such criminal nogligeace,

I need serely cite in this regard some of the pertinent military
law which establishes such eriminal offerses, For example - n
guard on military duty, who neglects his duty by sleeping cn
wateh, or by leaving his nost of duty, is subject to eriminal
punishment, including the punishment of death, even though in
fact no injury results to others nnd no person enters the guarded
area,
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However in the instant ease the question of injury is presented by
l the allegation in the specifications that the nccused permitted the un- |

lawful torture, abuse, inhumane treatment and killing of the prisoners

of war, ete, Whether the ncoused by his neglect of duty, his disregard

and failure to discharge his duty, to control his subordinates, and to

protect prisoners of war, etc, "permitted" the incidents set forth in
Specifications 1 nnd 2, is g question of fact which the Commission must

|  determine in the light of all the evidence, The evidence is clear in

this regard and should not present the slightest ohstacleg to the
|| determinntion of the guilt of the aeccused,

I The degree of causality expressed in the term "permitting"
| wounld appear to be clearly less than that envisaged under

E ordinary eriminal negligence requirements of causality as

}? usunlly presented under statutes requiring proof of definite
| causal connection between the negligence of nccused and, in
! those cases, necessary resultant injury.

1
Just what the limitations of causation are in these cnses 1is l
i _ difficult to determine aside from specific fact situntions, As |
i Michael and Wechsler, Rationale of the Law of Homieide, 37 Col, |
' L.R. 724, have stated, "Indeed it may in general be ventured |

‘I that the only firm thread on which the causanlity ecnses ¢an be

! strung is that of probability, As has often been said the

question usually presented is not whether there is cnuse in |
‘ fact, but rather whether there should be liability for results |
in fact ecauvsed, ™ .

The essentinl requirements of eausanl connection between the omission

of the ncocused and the resultant incidents is irrefutnbly esrtabliehed by
| the evidence presente’ to the Commission, This is so apparant thal it

I f hardly merits iscuesion, The accused failed to control the very people
he had the apecific dvty to control - namely memhers of his command and
persons sabject Go his control and supervision, The accused falled to
arctect the very people he had the specific duty to protect, namely the
prisoners of war and elvilians in the ococcupied territory. The very

people he fniled tc control, directly injured tho very people he failed

&

to nroteet, This ‘e tho clearess form of canusal connection ir a case
of naglect of duty,

g
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If he had controlled the persons he had the duty to control, or

if he had protected the persons he had the dAuty to orotect, the
incidents alleged in paragraphs (a) through {1{ of Specification

1 would not have occurred, (a) If he haddone,all that he could
reasonably be required to do in performance of these duties, the
incidents would not have occurred and (b) if any incidents had
ocourred he would not be liable for he would! have performed his
duty to the utmost of his abllity required under the circumstances,

Some of the measures the accused could reasonably be
required to do under the existing circumstances, and
which he failed to perform will be presented during
the course of the factual amalysis of the neglect of
duty by the accused, as set forth in Section III B of
this argument.

The wery dutles he was under envisaged the very kind of incidents
which oceurred, that is to say, the duty under international law to
control his subordinates and the duty to protect prisoners of war ete,
wore specifieally and obviously intended to prevent illegal acts by
his sobordinntes and the injuries to priscners of war ete, The
recognition of probability of injury of this nature was envisaged in
the very duty prescribed, and the accused therefore cannot sutcessfully

contend that he did not know or should not have knovn that follure to

L
l
I.
[

! |
perform his duty to control his subordinates or failure to perform his dut.;r]l

to protect prisoners of war ete, would result ian the danger of the
mistreatment and killing of nriscners of war etc, which cccurred,

It is pertinent in this regard to point out that nuhlfe cffizers
cannct escape thelr responsibilities by pleadinz ignorenece of
their duly or o' he futts, As stated by Frigad er Gsaeral
Hoovar in his reviewm of the Kilian vnse: "I thick it s fundi=
mentai, in onr conception of military reaponsihility, that n
comman’ing officar can be guilty of neglect of cuty through
perm_tting thines to occur within his command although he moy
not know thut they are occcurring.”

(3) Duty of Suporvislon and Control of Subordinates.

As 2 corrolery of his argument that there must be proxiaate
causztion .l from the definition in Black's Law Dictionary

of Lhe wor' “perwit®, Mr, Takano hes argued that the incidents
ckwgad reialted from acts by subordirates nnd that the acts
of thoau soordirates are too remote o the accused Lo warrant
rppliderting ~f eriminal 14ability for the neglect of dubty by
the ac-us~d, unloss the acoused actually c-ue~ed or kraw of and
ncquiescel in the criminal act, The question of knowlodge will
be niscussed separately bul the question of Auty of mupervision
of subordinates which is appropriately discussed at this pcint
necessarily somebhat overlaps this field,
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The evidence which will subsequently be Aiscussed, establishes that

l the incidents nlleged in the specifications were committed by the | !

suhordinates of the nccused, and that the accused failed to take the

necegsary and approprinte measures to control these subcrdinates and to
| protect prisoners of war an? civilians in occupled territory. In short [

as I have indiented, the acts which occurred, the illegal acts which

his duty was designed tc rrevent, oecurred beeause the accused negleeted
that duty. Clearly the fact that these ncts were committed by hias

aubordinates rather than by the nceused cannot relieve the accused of

1liability for his failure to porform that duty,
The w naoture of the duty of the accused onder the law and customa e
| of war is implicit in the langunge of the Supreme Cowrt of the United |

Stotes in the Yamashita case:

t
"It is evidence that the conduct of military operations by ok
| troops whose excesses are unrestrained by the orders or efforts
i of their commander would almost certainly result in violations
\ | which it is the purpose of the law of war to prevent, Its
purpose to protect ,,.. prisoners of war from brutality would
lorgely be defeated if the commander ,.., could with impunity
. noglect to take reansonable measures for their protection. .
| Honce the law of wor presupposes that its violation is to be I
: avoided through the control of the operations of war by commanders I
! who are to some extent responsible for their subordinates,...These
! provisions plainly imposed ..., an affirmative duty to take such
! mensures as were within his power and appropriate in the circum-
stances to protect prisoners of war,.,"

Obviously, the nature of a military organization is such thut this
duty must be performed through subordinate officers, and criminal liability!
of the nccused necessarily arises from his failure to contrel and to
capoervisa these subordinntes,

The accused hay clted rrom Clark and Marshall some cf the generul

lan with regar? to the responsibility of a principal or master for the

acta of n's agert or servant, and hns argued that the law requires

to establisl cidininal responsibility. While tids is frequently truc with

"knowled e ~r ~cquiescence™ in the acts of the servant or ngent in order
’ regrrd to the master-servant or principal-agent relationship, it ie true

in specific cases only because of the nature of the duty in those eases,
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But it is oqually true that under the mnster-servant relationship the

master can be held eriminally responsible for nopgligent acts of the

servant whon the master has failed to exercise due supervisicn,

! It should be noted that military command carries with it vast
poners of control, much beyond the powera of control in the

| master-servant relationship, Accordingly, military command

f carries with it a correspondingly greater duty to control and .

[l supervise, and commensurate responsibility for failure to

l properly exercise such powers of control and supervision.

I But even under the master-servant relationship or principal-

Il ngent relationship where the nature of the duty warrants it,

criminal liability is imposed upon the master or principal

for the acts of his servant,

Wharton expresses this responsibdlity under criminal law, nas followa:

"herever, also, due supervision could have prevented the miaschief, then

|
|
|
I
;| the master neglecting such supervision is indictable." (Yharton's Criminal
| Law, 12th Ed,, Sec, 174, and see cases cited fn. 7.)

Criminal 1liability for negligence in failuro to properly control or

supervise is also noted, and annotated, in ¥iller on Criminal Law, p. 246,

ground of necligence. In certain cases, in exception to the
general rule, the principal is held criminally 1liable for the
acts of his ngent, upon the ground of nezligence, Com, v,
Korgan, 107 Mass., 199, 202, Thus, in ense of 1ibel, an
excoptional responsibility has been held to rest unon book
: sellers and publishers respecting publications issued from '
I| their establishments in the regular course of business: and
| they have been held eriminally liable in such cnces, aithough
' the particular acis of sale or publication were “one =without
i their knowledge...In this country the 1iability of the prin=
|
I
|

et sec,, as follows: ‘ i
|
i
|

|

|

| "(b) Criminal 1iability of principal for act of agent upon
|

cipal in such cases has been placed on the ground of nezli-
gence, or of culpable neglect to exercise proper care and
supervision over subordinates in the principal's employ...
: So n cases of nuvisance, a large responsibility has been J
. recornized. Thus it h~c been held tnnt *he directors of a !
comnany are liabiv for a common nuisance consistiang ir

nolluting the waters of a river, although they vere ignorant
of what hrd been done by their servants, to whom they had

iven autlcority to conduet their works, Rex v, Medley,

Cur & P 292, 1In Rex v, Dixon, 3 Maule & S, 11, a conviction
for g21lin; unwhclesome bread on proof that the foreman by
mistale hnd out too much alum in it,was sustained on the P
ground tant, if a person employs a servant to use an ingredient,
the un-estrizted use of which is noxious, ind Aces act restrain
him in its use, the employer is linble, if it be used in excess,
for failure to apply proper caution against its misuse."
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From the foregoing it ia clear ns I have previously stated that where
the nature of the duty warranta it, criminal liability is even imposed
upon the master or vrincipal for the acts of a servant or agent. The

instant cnse is exceptional in this sense, for the nature of the duty is

exceptional, It is a duty which carries broard responsibility for the
nots of cnes subordinates, beecnuse the duty speeifically envisages the
control of such subordinates in order to prevent wiolence and atrecities
upon nriscners of war and civilions in occuvied territory. The wery duty
requires control, and the failure by the accused to "take such measures
within his power and appropriate in the circumstances" to protect nriscners
of war ete, is the very failure vwhich the law an® customs of war makes
punishable, "There such duty to control subcrdinctes exists neglect of
that duty is clearly punishable,

In Aiscwesion of principnl's liability for acts of agent (Miller on
Criminal Law, p. 247), it is specifieally notod "Moreover, it is in the

power of the Logislature to make o man eriminnlly responsible for the

acts of cther nersons whom he hans failed to control,™ Miller cites the .

follewing cnses:

Carrol v. State, 63 Md. 551, 34 29; State v, Kittele, 110 NC 560,
15 SE 103, 15 LRA 694, 28 Am.St.Rep, 698; Pecple v. Lundell,

136 Mich, 303, 99 NV 12; People v. Roby, 52 Mich 577, 18 NW 365,
50 Am.Rep, 270; State v, Hortfield, 24 Tis, 60; Com., v. Emmcns,
98 Mnss, 6; Peopls v, Roby, 52 Mich, 577, 18 NW 765, 50 im, ien,
270; People v, Bloke, 52 Mich, 566, 18 N¥ 360; Foecker v. Pecnle,
91 I11, 491; State v, Denoon, 31 W.Vn, 122, 5 SE 315; Gecrge 7,
Gobeoy, 128 Mass, 289, 35 Am,Rep. 376; Com, v. Kelley, 140 Masas.
441, 5 NE B3,; Boetright v, State, 77 Ga. 717; Carrcll v, State,
63 "d. 551, 3 A. 29; Mozgler v, State, 47 irk, 1C3, 1L SW 473;
State v, Kittelle, 110 NC 560, 15 SE 103, 15 LRi 694, 28 Am.
St.Rep, 698,

b, Accused 1s not charged with murder, hut ia charged with aneglect of
duty and therofore there is no requiremont that orosecution nrove
knovledge cf any incident before its oceccurrence.

Trs fact that the accused has been charged with neglect of duby ias
sirnifiennt, Tt means that the prosecution need nct prove thot the

acvumed ordered the commission of any of the incidents which resulted from

bis neglect of duty. It means that the prosecution nea>d mot specificnlly
-2 - LL(27)
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prove that the nccused knew of the impending commission of any incident
befere it occurred, This latter is o materinl consideration, for the
defense hns scught to confuse the Commission inte believing that it is
necessary to nrove, eithor directly or circumstantially that the acecused
had aetual or constructive knowledge of the impending commiseion of
gomo ineident before that inecident ocecurred,

If the accused had been charged with murder it would have been
necessary for the prosecution to prove that the ncocused either
personally committed the crime, ordered the crimes, or aided
or nbetted in the commission of the crimes.

If the accused had known or from the circumstances should have known
of the intended commission of any of the incidents before the incldents
had oceurroed, and in view of his official capacity took no steps to
prevent the commission of such specific ineidents, he could be charged
with murder, for it would clearly constitute n case of yilful omission
of duty, and not a mere case of neglect of duty.

26 Ameriecan Jurisprudence, Homicide, Section 205, p. 295,
states: "Whore death cnsues in consequence of a wilful
ouddedon of duty it is said to constituteo murder."

Similarly, in Section 207, it is stated: "If neglect 1s
wilful, as vhere a man wilfully abandons his wife to the
destruction of the elements when he can save her, gr if

ihe peglect or gxpogsure 1s of 4 daneerous kind, as whore

a c¢hild is left in a remote place where it is not liahle

te be found, or where a husband eriminally neglects to shelter
his wife when he is ahle to do so and knowingly leaves her to
perish, the homicide is deemed to be murder, The same prin-
ciple may be applied to persons who stand in other relations,
such as the keeper of a prison or asylum who undertakes, to
the oxclusion of others, to taoke care of imnmatea, or to a
master of a servant or aporentices of tender yenrs who is
under the control and domination of the master." (26 im,
Jur,, Homicide, 295, citing Gibson v. Com. 106 Ky, 360,

50 S,W, 532, Therton's Criminal Lew, 12th Ed,, ». 693, Sec.
459, and Annotations 61 LRA 292, 293).

Similarly, Michael & Wechsler, Rationnle of Law of Homicide,
37 Columbia Lam Review 721 statea: "There is authority for
the view tunt the character and degree of risk distincuish
eri=ipal from non-criminnl neglizence, wherens awaren->ss of
the risk lietinguishes murCer from manslaughter,”

But since the acoused has not been charged with murder, proof of

knovlodge is unnecessary, except in aggrawation. The law of corimimal
nezligence is clear in this regnrd, Proof of knowledge is not requirel,
- 28 - 11(28)
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The offense of criminanl negligence or nezlect of duty vhich we
nre here concernsd with 1s tersly defined in the following
dafinition of a eriminal negligent offense, ns set forth in
Tharton's Criminal Law, 12th Edition, Sec. 162: "A negzligent
offense is an offense which ensues from a defective discharge of
a duty, which defect conld have heen avoided by the exercise,

by the offender, of that care which is usual, under similar
circumstances, with prudent persons ¢f the same class."”

Miller on Criminn)l Lav cites the followlng cases of criminal
negligence in which it wos held that proof of knowledge was not
required,

People v. Roby, 52 Mich, 577, 18 NV 365, 50 Am, Rep. 270;
People v. Blake, 52 Mich, , 18 NW 360; Neocker v.
Poople, 91 Ill. 494; State v, Denoon, 31 W,Va, 122, 5 SE
315; George v, Gobey, 128 Mass. 289, 35 dm,Rep, 376; Com.
v. Kelley, 140 Mass, 441, 5 NE B3,; Boatright v, State,
77 Ga. 717; Carroll v, State, 63 Md, 551, 3 A, 29;
Fogler v, 3tate, 47 Ark, 109, 14 S8.W, 473; State v,

Rep. 698, ‘

Similarly the eases and text previously cited (Miller, op, cit,)
concerning eriminal negligence based onm master-servant relntion-
ship, also establish that knowledge is not required to establish
eriminal liability for neglect of duty, With regard to eriminal
actions for libel, booksellers and publishers have been held
eriminally liable "although the particular acts of snle or
publication were done without their knevledge". Similerly with
rogard to nuisances, Similarly with regard to permitting minors
in a pool room, (De Zarn v. Comm., 195 Ky, 686, 243 S.W, 921,
21 Mich, L. Rev, 463). Similarly with regard to sale of liquor
to a minor,

Even anler a statute making it an offense to "knowingly"
sell intoxicating liquor to a minor, without the written
consent of the parent or guardian, it was held that the
ovner of a saloon could be convicted for a snle by his
bartender though he was absent from the ecity at the time

of the sale, and had no knowledge of it, and had instructed
his bartender not to sell liquor to minors nor to allow
them in the saloon, State v. Comstatino, 43 Wash. 102,

86 P, 384, 117 im.St.Rep. 1043.

From the foregoing case it is clear that the law ean
provide that an individual be erimimaily liuble for an
aet done wit.l‘:}p_ &g‘knwladga er evoen for an act cone
contrary to hf8, instrfuction,

The accuscd hns argued that even Af specific knowledge is not
required, there should at least be a requirement that the acouscd should
heve kncwn or have p‘obubl;e grounds to have known of the incidents and
injirics which resulted from his negligence, Here again thc accused is

mistaken in his interpretation of the law, It is specifiecally ncted in
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Vharton on Criminal Law, See, 210, "It is not necessary to constitute
negligence that the specific damage should have been foreseen as wc‘huhlu."

The section reads as follows: "210, To negligent causation, not
nocessary that damgge should have been foreseen, It is not
necessary to constitute negligence, that the specific damage
should have been foreseen as probahle, If it were, and if the
offending party rescrted to the inculpatory act to produce the
particular end, then the case is one of malice, not of negli-
gence, On the other hand, it is of the essence of negligence
that the injury caused by it should not have hoen foreseen as
likely to arise in the immediate ense. The consequences of
negligence are almost invariably surprises, A man may he
negligent in a particular matter a thousand times without
nischief; yot, though the chances of mischief is only one to
a thousand, we would rightly hold that the mischief, when it

occurs, is imputable te the negligence. Hence it has been | .

properly held, that it ia <00 defonse that a particular injurious
consequence is 'improbably,” and Tnot to be reasonably expected,’
if it really appear that it naturally followed from the negli-
gence under examination," (Citing numerous coscs from the courts
of Alabama, Connecticut, Delaware, Florida, Georgla, Iowa,

Kentucky, Massachusetts, New York, South Carolina, and Texas,)

fihdle the law doos not require forseeability of specific damnpge or
injury in erder to create eriminal negligofnce where accused has failed to

case and #he Jn-\t-‘n-f.-

perform a duty, the nature of the instant duty and the background of the
development of that duty is such, that it clearly establishes the foresee-
ability of the kind of incidents vhich in fact occurred, due to the I
foilure of the accused to perform his duty to control his subordinates and
protect prisoners of war ete,

Every person familisf with the law of war and the history of war

knows that war tends to wrutalise and that only by careful

deliberate persistent effort can atrocities and individual war

erimes be prevented, The nccused, because of his military

experience and knowledre of the law eof war, must have known

this, Therefore the accused should have foreseen that his

nezlect of duty would produce the wery kind of injuries and

ineidenta which he is here charged with, He should have known

that failure to control his subordinates might and would result
in vioclence and atrocities ngninst prisoners of war, ete,

The forecgoing brief discussion of the law clearly establishes that
eriminal negligenee may be found even though there is no proof that the
aacused knew or should bave known of the incidents which followed.
accompanmded his neglect of duty.
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l [ .In concluding this phhse of the argument, brief mention should

i again he made of the argument of defense counsel, that the
! word "permit" roouires proof of knowledge. I have proevious
| referred to and refuted this argument in my discussion of (3
| Duty of Supervision and Control of Subordinates. But it should
briofly be referred to hrre with regard to the specific question
of knowledge.

The argument of the accused that the word "permit" reauires

proof of knowledge i fallacious. The charge in the Yamashita
ense included this idontical term "permitting”" them to commit
brutal atrocitles, Theore was no charge that Yamashita "knowingly"
permitted them, and no finding that he knew of any of the incidents
charged and "in~wingly permitted them", The accused was found
gullty and ‘2= “upreme Court of the United States upheld the
convietion, uniing fn., 4, that "the charge sufficiently states

a violation against the law of war, and that the commission, upon
| the facts found, could properly find petitioner guilty of such

| violation",

In the Yar2shita case, the judgmont of the Commission
does nol centain any finding that the accused knew, or
should iwve known of the inecidents which occurred under
' his comsand, The entiro judgment is based upon his

| failure to perform his duty of command responsibility.
|

|

I

- (The judgment of the Commission is cited in my subseouent
| discussion of Analagous Cases in the field of Command
I Reeponsibility (IV)). |

Similarly, in the Kilian case, infra, while the words, Tknowingly
| permitted” wad charged, the Commission cxpressly found the charge At
f proved except for the word "knowingly", etc. The accused was

found guilty. The Assistant Judge Advoecate, in a memorandum
review of this cnse, mpecifically concurred in by the Judge
Advocate General of the U. 5. Army, states: "It is fundamental
in our conception of military responsibility, that a commanding
officer can guilty of negleet of duty through permitting
improper things to cccur within his command although he may not
know that they are ceccurring".

i | ¢s Analagous problems in the field of negligent homicide.
It is perhaps desirable to look at the field of negligent hemicdde |
for discussion of analagous problems with regard to breach of duty.

But in doing so we must bear in mind (a) that the offenses
charged asninst the aceused in the instant case are neglect of
duty to control subordinates, and neglect of duty to protect
prisonars of war etc., and (b) that the view (of some of the
authorities in the field of negligont homicide) that actual or
iuplied awareness of danger is an element of negligent horicide,
is not applicable in the instant case,

Discussing negligent homieide, Wharton's Criminal Law, 12ta Editionm,

Fl m. .hml

LL(31)




[ ]

"Omission in discharge of a lawful Auty indictable, Te have
already seen that an omission i1s not the basls of penal aection {
l unless it constitutes a defect in the discharge of g respopaibllity
speciglly impoged. And the converse is true, that yhep a lawfyl
duty ia lmposcd upon 4 marty, then gn omlsaion on hde part o the
Buch dyty, which affects injuriously the party to

dlacharge of
whom the duty is owed, iz ap indictable offenge."
Discussing negligent homicide, 26 American Jurisprodence, 297, states:

mo+ssThe 1law holds everyone who is so situated that his acts may
andanger the life of ancther bound to exercise caution, and holds
him reaponsible eriminally for the loss of 1life consequent to

his failure to exercisec the proper degree of caution. Ag 5 gegeral

rule, the resligent performance of a duty, or the pegligent omission
4o parfors - vy, ds regarded as ap unlawful acts and AL it results
Ab baomdedls. At .49 homlcide ip the commissiop of ap unlawful act for

Ehich the rorpetvator 3s crimipally ligble, without regard to the
fact that lie 4id not intend to kill the deceased and even though

there is no criminal or mischievous intention whatever. "

Apnlication of this law of negligent homicide to the failure to
perform an affiv . :iva duty throws some light on the nezlect of dAuty
charged agoinst th: ncoused Hara, 26 American Jurisprudence 294, states:

"As o general rule, where one person owed to ancther either a legal or o

\ contractunl duty, an omiassion to perférm that duty resulting in the Adeath |

| of persons to whom the duty was owing renders the person charged with the
performance of such duty guilty of a culpable homicide,

"As to the prade of a hemicise which results from an omission
of duty the anthorities disclose a considerable difference of
opinion, Some cnses atate that the delinquent is guilty of
murder, Other cases state thnt he is guilty of manslaughter,e=-
involuntary manslavghter acecording to some opinions, Still
other cases assert that the grade depends upon the circumstances,
emphnsls being put upon the intent of the negligent person,
Occasionally, even, the opinion has been exmressed that the
question depends upon the distinction between nerligence and

i wilful omission, '"There death ensues in consequence of no
wilful omission of duty, it is said to constitute murder; and
vhere it ensues in consequence of the nesligent omission of a
duty, it ie said to be manslaughter," {ﬁ Am, Jur, 294).

The duty to provide food, shelter, clothing, ete., 1s anmalagous to
the duty of the accused to protect prisoners of war ete, With regard to
neglect of these duties, 26 American Jurisprudence 295, citing aporcpriace

cases, statee:

"Neglect on the part of one charged with tho duty of supporting
another to provide the necessary food, clothing, and shelter to
the dependent, resulting in the latter's illness anl death,
renders the person upon whom the duty rests gullty at least of
manslaughter, Thus, a parent who, having the means at hia
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command, negligently fails to provide his child with food,
clothing, or shelter is guilty of manalaughter, where the
l , child dies in conmequence thereof, i similar 1inbility is

| imposed upon a husband who nezligently fails to furnish his
wife with such necessities, If the neglect is wilful, ns
where o man wilfully abandons his wife to the destruction of
the elements when he ecan save her, or if the neplect or
exposure is of a dangerous kind, as where a child is left in
o remote place where it is not liable to be found, or where a
hushan? eriminally neglects to shelter his wife when he is
able to do so and knowingly leaves her to perish, the homi-
cide is doemed to be murder, The same principle may be
applied to persons who stand in other relations, such as the
keeper of a prison or asylum who undertakes, to the cxclusion
of others, to take care of immates or to a master of a serwant
or apprentlc~ of tender years who is under the control and
dominatior I the master."

Simllarly, Viarton's Criminal Law, dealing with nesligent homicide,
states: "Section 484, The doing an act, or the imperfect
performance of a duty, toward a person who is helpless, which

| naturally oid crdinarily leads to the death of such person, is

| nurder, if “onth or grievous bodily harm is intended; and man-
ulnuvhtnr, i tha cause is negligence,"

I "Section 48%, .. .. Independently of these statutes, it may be

‘ generally statz! that for a parent, having speeinl charge of an

‘ infant child, sg culpably to peglect it that death enmucs a8 o

| gonsequence of such noglect, is manslaushtcr if death or grievoua
| Dedily haxrm were pot intended; and gurder A{ there uns oo lotent
' Lo inflict death or arievous bodily hump."

! d, Accusod is not charged with absolute responsihility, but is charged with
i negloct of command responsibility,
|
I

The prosecution does not seek to apply any doetrine of absolute
rosponsitlility, There nre some theorists who contend that n ccamanding
officer has an absclute responsi®ility for the ncts of his subordinates,
that regardless of what preventive measures he takes, regardless of how
| much eare, effort, instruction, control, Aisciplipe, investigation,

supervision, or punishment he effectuates, he nevertheless has an absolute

eriminal responsibhility for the acts of his su“ordinatesy and the hare
proof of commission of war crimes by members under his command and persons
subject to his control and supervision, is sufficient to establish criminal
1iability. The prosecution does not subscribe to this theory., The prcae~
“ cution subscribes to the orinciple of command respopsibility, mot the

theory of abscolute responsibility,
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Crimlnal responsibility for neglect of Auty arising from

command responsibility has been applied in trials before

numerous United States Military Commisgions; in the famous \
i Yamashita case, reviewed by the U, S, g:wa Court in

327 U, 8. 1; in the case of United States of America

voersus Lisutenant General Homma; in the case of United States
of America wversus Colonel Fujishige, ot al; in the case of
United States of Amerieca versus Takeshi Konoj in the case
againat Vice Admiral Ohsugi; in the case of United States of
America versus Captain Mimoru Toyama, et al; and numerous
other cases, Similarly, the doctrine has been applied in
Chinese War Crimes Military Tribunals, viz: the case of
Takashe Sakal, 27 August 1946, It should be apparent that
despite previous erroneous contentions of defense counsel,
we are not here cealinz with or applying any new or untried
legal conecut oi international or military law,

! The prosecution believes that the position of command is a position
|| of grave soeial responsibility, It earries vith it important and

ineseapable duties. Fvery vigilance and eveyy offort must be expended to

perform thdse ducios. The Commissien being composed of military men K%

knons the extent of Lhat duty in military law,

The very firast Article for the Government of the Navy is illustrative
of the nature of that duty, It provides: "The commanders of nll fleets,
squadrons, naval stations, and vessels belonging to the Navy, are required
to show in themselves a good example of virtue, honor, patriotism and
subordination; to be vigilant in imspecting the conduct of all persons

who are placed under théir command; to guard agninst and suppress all

dissolute and immoral practices, anl to correct, according to the laws and
regulations of the Navy, all persons who are guilty of them; and any such
commander who offends agninst this Article shall be punished as a court=
I martial may direct. (R,S, sec, 1624, art, 1)."
This is not a mere administrative duty, it is a penal duty. Article
1 of the Artiecles for the Government of the Navy itself specifically
provides that "any such commandeér vho offends against this Article shall -
e runished 28 o court-martial may direct.”
Nor is this merely a provision of military law, It is a fundiamunbel ,
principle in all law dealing with public office, I need merely zite

briefly in this regard, the following langunge from Whartom's Criminal
Law, 12th Edition, Vol. II, page 2243
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"A man who undertakes a public office is bound to know the law,
and to possess himself diligently of all the facta necessary to {
enable him in a given case to act prudently amd rightly, If he
l does not, and through mistake of law or of fret be guilty of
negligence, he commits a penal offense, This scems hard law,
but i1t is essential to the safaty of the State, If an officer,
enfoylng the emoluments of office

» should be a%le to plead in defense of negligence that
he mistook either law or fact, not only is there no neglimence
that could be punished, “ut igncrance and incompetency wculd be
the masks under which all sorte of official miseonduct could be
sheltered. In municipal trusta, for instance, to plunder
triumphantly, it would be only necessary to scoure officers
conveniently ignorant and inert, But this the policy of the law
does not permit, It says: 'You are bound to know the law and
the facts; and 10 you lean on advisers or subalterns who mislend
you, this iy the very thing for which you are to be nunished,!
It is necessary for the State that it should have at its command
knowledge and vigilance in the guardians of its liherties and

its treasures., Ipn those holding public office, maont of either
mﬂﬂsm.mnw,unm

In view of ¢he Juriteilons of time, the foregoing must suffice as o
|i discuseion of somo oi tho law of criminal negligence which can be
effectively focussed upon the factual problems involved in determining
A | whether the anccused breached his duty under the law and customs of war |
to control his subordinates and protect prisoners of war ete,

B. Proof of Breach of Duty to control subordimntes and to protect
prisoners of war and eivilians in the occupied territory.

1, Factual pature of this question.

The question of breach of this duty brings us to the crux of the

instant case, This is largely a faoctugl question in the determination
of which the Commission must consider all the circumstances, all the

i ncts and omissions of the accused, examined in the light of his sclemn
duty and responsibility as Commander in Chief, The Commission must
then determine whether the proved facts establish beyond a reasonable
doubt that the accused disregarded and failed to discharge 'hin duty under .

the lav and customs of war to control the operations of membere of his

ocommand ahd persons subject to his control and supervision as char ged

in Spacification 1, and similarly with regard to Specification 2, whether

the accused did in fact disregard and fail to discharge his duty to take

such mensures as were within his power and appropriate in the circumstances
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to protect prisoners of war and civilians in the cccupled territery,

Nauru and Ocean Islands,
The prosecution has the burden of proof., That this burden consists
of, is tersly stated in Nawnl Courts and Boards, Section 154, ns follows:

#The law presumes every man innocent of erime, The prosecution
has in each case the burden of overcoming this presumption. The
accused's guilt must be established by substantive proof, By
the plea of not guilty overy element of the crime specified is
debated, and the prosecution must affirmatively prove it, even
though it be a matter of negative averment in the specifiention,
‘nroof of which 12 peculiarly =ithin the knowledge of the accused,

The turden of picof pever shifts to the accused. It is immaterial
that the accused sets up a defense by way of justifiention or ex-
cuse, as insanity, or an alibi,"

2, Prisoners of wnr ond eivilinne in the occeupied territory were unlawfully
tortured, almeged, “nium-noly treated, and killed by subordinntes of the

accused,

The evidence ia coaclusive, and the accused hu:I. not even made any
serious effort to challenge the fact that all of the incidents nlleged AiAd
in fact occur, and that prisoners of war and civilians in the occupied
territory were unlawfully tortured, abused, inhumanely treated and killed,
Subordinntes of the nccused (members of his comman! and persons subject to
his control and supervision) committed and directly participated 4n the
cormission of each of these incidents,

The evidence establishes that suhordinates of the aceueced particivated
in the incidents set forth in the subparagraphs of Specification 1, as
follows:

~Incident (a), Rear Admiral Masuda and naval personnel of the
Sixty-second Naval Guard Unit ct Jaluit,

Incident (b), former Captain Asano and naval personnel of the
Forty-first Naval Guard Unit at Truk,

Incident (e¢), former Captain Asano and naval personnel of the
Forty-first Navnl Guard Unit at Truk.

Incicent (&), former Captain Asano and naval persoapel of the
Forty-=first Naval Guard Unit at Truk,

Ineident (e), Captain Iwanami and paval persomnel of the Forth
Naval Hogpital at Truk,
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Incident (f), naval eivil guards of the Fourth Naval Construction
Dopartment, and a civilian employee of the Fourth
Fleet, Court Martial Department (See Exhibits 52
and 53), at Truk,

As I have pointed out previously army personnel were alsc involved
in this incident, In view of the numerous other ipcidents, the
minor importance of this incident does not warrant detailed
argument, The evidence indicatea that Ishiwara of the Fourth
Fleet, Court Martial Department, was in charge of the nawnl

civil guards (Exh. 13, pages 24, 29, 33), but it is immaterial
whether the nrmy kempcitai sergeant or whether Ishiwara was in
charge of the naval civil gunrds who participated, If the nawal
c¢ivilian personnel present were under the orders of this army
kempeitai, it was due to orders which these personnel had received
from their superiors in the Fourth Naval Construection Department,
as to the naval civil guards, and from the Fourth Fleet, Court
Martinl Department, as to Ishiwnra, While the navy could delegate
its authority, it cnuli, not delegnte its responsibility. And tho
fact remains that their, pérsonnel did partieipate in the incident,
and that they were under orders of the Fourth Naval Construction
Department. and that in fact the Fourth Fleet and the accused
were aware of tho icvectigation,

Incident (g), nval pursonnel of the Sixty-seventh Naval Garrison
Unit at Naura,

Incident (h), naval persocnnel of the Sixty-seventh Naval Garrison
Unit at Nauru,

Incident (1), Renr Admiral Masuda, commanding officer of the
Sixiy-second Naval Guard Unit at Jaluit,

ds to the status of Cantain Inoue, IJA, the accused hns contended
that he was not part of his command, However, the testimony of
nll the personnel on Jaluit indicates that the South Sens Detach=
ment was attached to the Sixty~sccond Naval Guard Unit at Jaluit.,
This would indieate that Inouc was a member of the command of
Hara. In addition it should be noted that Captain Incue, who
carried out the orders of Maswla was under the command, control,
aml supervision of Rear Admiral Masuda, and therefore since Hara
was Masuda's immedinte superior, Inoue was subject to the control
and supervision of Hara.

Incident (j), Rear idmiral Masula, commanding officer of the .
Sixty-second Naval Guard Unit at Jaluit, And alsec
Captain Inoue, IJA, as previously indiecated.

Incident (k), Rear Admiral Masuda, commanding officer of the
Sixtyesecond Naval Guard Unit at Jaluit, And
also Major Puruki, IJA, who was attached to the
Sixty-second Nawnl Guard Unit.

Incident (1), Lieutemant Commandex Susuki and other maval personnel
of the detachment of the Sixt;-sewedh Haval Garzison
Unit stationed at Ocean Island,

In all twelve of the incidents chiarged, with the exception of incident

(£), the evidenoce ia olear apnd uncontradicted that subordinates of the
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| aceused were in charge of and directly ordered the commission of the

incidents, In these incidents a total of 218 persons were brutally

killed,

3, Proof of Neglect of duty.

a. Did the accused do everything reasonable required to prevent such
incidents nnd to ocarry out his affirmative duty to control his
subordinates, and to protect priscmers of war and givilinne in the

oecuplied territory?

The mere occurrence of these incidents, while circnnstantial evidence
I of the guilt of the accused, is not in and of itself conclusive proof

of the puilt of the accused, If the Commission finds in its examination
and evaluation of that ovidence, that the accused, in the light of his
position of comr:nd rcaponsibility, his own background and capacities,
and all the other existing factors and circumstances, did everything

reasonably possible and reasonably required to prevent the oceurrence of

any incidents, to punish individual offenders, and to prevent further

outrages, then the Comnission should find the accused not guilty of the

! Charge and Specificatlons,

As it wns stated in the case of United States of America versus
Masaharu Homma, Vol, I, Staff J,A. 18 Feb, 1946, "Presumably a
showing that accused did everything reasonably possihle to punish
individual offenders and prevent further outrages would be a
complete defense to a charge such as is here presented,” Similarly,
in the SCAP Review of the same case, SCAP Reviews, 1646, 5 March
1946, it was stated: "If the evidence showed utilization by the
accused of all available food, medicine, and other facilities at
his disposal in caring fér prisoners and internees, and the
banding of every reasomable effort to protect them from the
oxcesses of his own troops, he could not be held penally responsi-
ble for their hardships or deaths,”

But, if the Commission finds, as the prosecution believes it has
proved heyond a reasonable doubt, that the nceused failed to performthis
duty, that he neglected his duty as set forth in She spedifications, tlen

the accascd cast ba foand eullty,
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b, Brief summary of pertinent testimony and documentary data,

The factual data, testimonial and dceumentary, presented by the
prosecution and the defense haos been voluminous, Defense counsel have
devoted more than 30 pages to their version of this evidence, and in

view of the numercus incidents and the quantum of evidence against the

accused, their concerted efforts to attack the evidence is nct surprising.

Nor should it be surprising that the analysie and evaluntion of the
evidence by the defense should differ materially from the analysis and

evaluation of this evidence by the proseeution,

The defense counscl hove attempted to erente out of the evidence an

i1¥114e 1llusion of innocence, The Aifficulties which they have faced in

this effort should not be overloocked, The facte do not lend themselves
well to such fanziful creations, And the defense have been faced ' with

the difficult task of attempting to reconcile two inconsistent and con=

flicting positions, They have had to attempt on the one hand to persunce

the Commission of the lily-white innocence of the accused and his complete

lack of knowledge of Lhe numerous unconcenled, publicly discussed and

publicly performed incidents of mistreatment and heinously brutal murders

of prisoners of war, and on the other hand to persuade the Commission
of the alertness an! vigilance of the accusod in his performance of his
duty to eontrol his subordinstes and of his duty to protect priscners
of war,

It is not surprising therefore that they overloock the most signi=-
ficant aspects of the evidence and that they attempt to distort

and unreasonably evaluate much of the evidence, and that in their
efforta to reconcile the inconsistent position of the accused ther
frequently find themselves in similarly inconsistent positions,

The following illustration is but one of many of the somewhat
inconsistent positions which the defense has been forced to
adopt, Mr, Takano in discussing the "Ruka" incident (Spec. 1,
para, (g)), explicitly rejects the testimony of the nctives, a=i
apocks of the "unreliability" of testimony of the native wii-
nesses, and he seceks to persusde the Commission that thoy must
adopt the version of the platoon commander of the Sixty-scventh
Naval Guard Unit, But only a fow incidents later (Spec. 1,
para, (1)) both Commander Carlson and Mr. Takano are busily
seeking to persuade the Commission that they must accept the
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the testimony of a single native Kabunare, as relinble (on what wns

in that ense a relatively minor aspect since Susuki admitted that he

l ordered the killing of all the natives) and that the Commission |
should reject the wersion of the Commanding Officer of the Sixty-

seventh Naval Guard Unit which was corroborated by numerous other

members of the unit,

It seems that with regard to the question of reliahility of the
l testimony of native witnesses, as in cther instances where they
find themselves in inconsistent positions, defense counsel try
to persunde us to mount the same horse and ride off in opposite
Airections,

The following is a brief summary and analysis of pertinent amnd signi- o

ficant evidence prcduced during the course of this extensive trial,

(1.] Thoe fact that the incidents occourred. o

Circumstantially oae of the strongest evidences of the neglact of

duty by the accured is the fact that these incidents occurred. The

accused, under the Japanese military regulations, as well as under inter-

nrtional law, was reaponsible to control and to supervise the military

i discipline, mornle, training and eduecation of the flect under his command.
It is certainly conceivable that even in a well supervised command an
isclated incident might cccur, Hut ss in the instant case where a total -

of twelve incidente occurred, four of them on the very island on which

| the accused had his headquarters, the circumstantial evidence of neglect
[| of duty is very strong and extremely difficult to rebut.

In the instant cose the cirecumstantial evidence derived from the
vy fact that the incidents cccurred, 1s doubly strong by virtue of _.,..
the fact that the units and personnel involved were direetly subordinate
to the accused, and that many of the personnel involved were high ranking
|| responsible officers, The question possd hy this fnct is =« would these l
subordinates, particularly those located on the same island as the accused, ]
have dared to commit these public executions if they did not havu reason |
to telieve that the accused condoned or approved of such nntlnﬁ by hie
subordinates? Even if these subordinates mistakenly believed that the

accused condoned the brutal execution of prisoners of war, the existenece
of such a belief is definite evidence that the accused neglected his duty
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to control and supervise these subordinates,
l ' {

(2.) Background and experience of tho acoused, "

The neccused, Vice Admiral Hara, was an experienced commanding officer
with broad military experionce nnd knowledge of internationnl law, Prior

to his tour of duty as Commander in Chief of the Fourth Fleet he was

Commandant of a vast air training command, and in this capacity, according

to his testimony, he trained his personnel in international law and the law

and customs of war, By virtue of this fact, and his earlier command in
ococupied China, therc can be no reasonable douht of the faet that the
nocused knew of his affirmative duty under the law and customs of war to
control his subordinatcs and to protect prisoners of war and civilinns in
occupled territory, 4s o commanding officer axperiemei in such military | o8
cperaticns he knew or should have known, that among combat troops war
il nond‘il;.ipns breed strong animosity toward orisoners of war, and that e
constant instructions, orders, and vigilant supervision were the only
means of assuring conformanze to international law vith regard to the

treatment of prisoners of war, This necessity for vigilance in the

| protection of prisoners of war, should have been doubly evident because
of the very fact that the conditions at Truk were so difficult, and therc
wae therefore more reason to anticipate violent retribution against

i prisoners of war,

[3.] Action by the accuscd to control his subordinates and to protect e
prisoners of war and civilians in the oecupled territory.

(2.) Failure to 1::;9 ﬁ’lﬁru or instructiops regarding treatment of priaanart'
of war is clea¥,that the accused disregarded his affirmative duty to cop _
trol his subordinntes and proteet prisoners of war and eivilians,

Defense counsel CDR Carlson has arpued that there were standing
orders and dramatically contended that this fact was brought
out by the defense "much to the embarrnssment of the juige
advocate", If CDR Carlson is correct, and such standing orders
existed, they were kevt very secret, Not only were they keph

seoret from the offi e i B
dents of ninmm.,:“ ﬂ;a ﬁ;%'mi%:&. ﬁwr uv aduscall, @

kept secret from the Fourth Fleet staff officers and even from
| s il IL(41)
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Commanders in Chief of the Fourth Flect. Vice Admiral Kobayashi,
the immediate predecessor of the ncecused as Commander in Chief of
the Fourth Fleet was asked Q. 34 ""hen you assumed command of the
Fourth Fleet were thero in existence any atanding orders with
regard to the protection or safeguarding of vrisoners of war?"

He testified "A, There were no repulations which specifically
pertained to protection of priscners of war,...," He wns asked
"Q. 33 During the course of your tour of duty, did you ever
issue any ordera or instructions to any of your subordinates

with regard to the treatment of prisoners of war?" He replied,
"No". He was nsked "Q, 36 Did you ever during your tour of Aduty
receive any specific instructions with regard to the mrotecting
or safeguarding of prisoners of war?" He answered, "A, I did
not recoive any orders specifically relating to the protection
of prisoners of war....." (Testimony of VADM Kobayashi, 17th day),

Similarly Captain Inoue who served as senior staff officer under
Vice Admiral Kobaynshi, and also for three months served as senior
staff officer under Hara testified that there were no atanding
orders or instructions and none were issued throughout his tour
of duty with the Fourth Fleet, concerning the treatment of
prisoners of war,

Captain Inoue tesiified (19th day) "Q. 45 ™ere there any existing
orders or instructions concerning prisoners cf war? 4, No,"

"Q. 47 During your entire tour of duty, both before and Auring
tho time thot Admiral Hare was Commander in Chief of the Fourth
Fleet, did you ever see or receive any instructions regarding

the treatmont or safeguarding of nrisoners of war? 4, No,"

"Q. 48 To the best of your knowledge, throughout your tour of
duty 14 the Fourth Fleet ever issue any such orders? A. No."

Similarly Captain Higuchi who wns senior staff officer at the Fourth
Base Force, and subseq-ontly assistant senior staff officer of the
Fourth Fleet throughout the tour of Auty of Hara testifie? as
follows: "Q., 43, During your tour of Auty with the Fourth Base
Force Aid you ever receive or see any orlers issue? by the Fourth
Fleet concerning the trestment or han'ling of orisoners of war?

L, I do not bave such a recollection,” "Q, 46, During your tour
of Auty as a staff officer of the Fourth Fleet, Aid you ever see
any orders issued by the Fourth Fleet concerning the treatment or
protection of prisoners of war? A, I Ao not reeall scelng any,"

Similarly see the testimony of Hara's chief of staff Sumikawa
(20th aay).

From the foregoing it is clear that there were no standing orlers
or instructions for the treatment of prisoners of war, It is

also apparent from this testimony, not only thet defense counsel
must be confuse! as to what copstitutes a stan'ing orler « for his
argument in’icates that he had reference to the Copies of the
Gencva Prisoners of Var Convention anl Hague Convention, and to

e {n "Regulations" in the manuals of Japanese Naval Regulations;
but is also apparent that either the former Commander in Chief,
anl Sonior Staff Officer Captain Higuchi did not even khow that
such regulations existed, or that they did not considesr them
instructions for the treatment of prisoners of war, Notethat the
regulations (Exhibit 27) do not contain any provision which
affimatively states that prisoners of war are not to be mistreated,
or that they should be nrotected from inhumane treatment or that
persons who mistreat them will be subjecte? to punishment,
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It should also bo noted that when counsel refers to Nawval
Regulations, in which these so-called Regulations for the
Treatment of Prisoners of Far are contained, he is referring to 1
l n vast voluminous work consisting of four large volumes, Volume
. IV in which these so=called regulations appear, itself consists
| of approximately 1,200 pages.

The information in these volumes with regard to treatment of
orisoners of war was clearly not publicized or known, Ewen the
prior commander in chief did not consider that there mere any

| regulations for the treatment of prisoners of war, And these

il naval repulations were never implemented Yy any oriers of the o
| accused"Rs he himself testified,

Note: "Standing Orders" in the anccepted military

use of the term, means existing orders of general

[ effect prormulgnter within the Command, Such crders

{ must not be in conflict with general nawval regulations,

I but may implement it. They are not deemed effective

I orders outside the limits of the commani,

| Then the accused toock command of the Fourth Fleet there were no

|  staoding orders or instructions in the Fourth Fleet with regard to treat-
mont of prisoncrs of war, The accused Aid not personally undertake to
handle priscner of war matters, He Aid not assign the duty of supervision
to any member of his staff, He Adid not issue orders or instructions to his
subordinates concerning the treatment of prisoners of war,

: Defonse counsel CDR Carlson argues that after learning of the
| July incident at the September conference, the accused did take
|

action and spoke ant this meeting, cautioning all his cognizant
commandiog officers ",,.It is not my pollcy that 1llegal acts

be done to weak prisoners of war, or that food be procured from
| natives,", But on what does counsel base this argument? - only
I upon the word of Hara the accused! And who corrcborates Hara? -
I No one! Not one shred of evidence produced by the defense, not
I one word from any of the numerous cognisant officers and staff

! officers present at the conference. And who contradicts Hara? -
| Two witnesses who were completely unassociated and disinterested |
in that ineident, and had no motive to lie about it - Hara's

I ' former chief of staff Sumikawa, and Captain Asano who was not
involved in this July incident, Both Sumikawa and Asano Aefinitely
| testified that the accused Hara did not make any statement after

| Ivanami told of the spearing of the prisoners of war, Even

- Iwanami and Higuchi were umwilling to go along with the accused's
story on this polnt, and they saild they had no recollection.

Clearly any reasonable evaluation of the evidence must Aiseard
the story of the accused in this regard, as a clear, and clearly
ivated, fabrication,

Subsequant to thia conference, the aceused, as he admits, issued
no orders to his subordinates, either im Truk or in any of the
outlying commanyla, oconoerning treatment of prisopers of war,
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With referance to the testimony of the nccused that in January
1945 a prisoner of war was captured and Sumiknwa reported that
arranzements had been made to send this prisoner back to Japan, t
l and the accused gave his permission, it shoul? be noted: that

this action followed the receipt in November 1944 of a dlapatech
from the Naval General Staff requesting that prisoners of war be
sent to Japan whenever transvortation waos avallable; that this
action was not designed to protect priscners of war from mis-
treatment, but was for the purpose of oroviding sources of
intelligence itfermation (Testimony of Sumikawa, q. 58, 20th day);
that neither this dispateh nor any instructions to protect priscners
of war were relayed to suhordinate units of the Fourth Fleet out=
aide of Truk,

Clearly in the light of these facts it is apparent that the seniing
of tho prisoner hack to Japan in January 1945 was not pursuant to
any desire to protect priscners of war or prevent their mistreatment
by subordinates under the command of the accused.

The neglect of duty of the accused ih not issuing instructiona to his
subordinates with regard to the treatment of prisocners of war, in not
seeking to ascertain whether vrisoners of war were being treatel pronerly
in accordance with internantional law cor the regulations of the Japanese

Navy itself, and in not appointing a member of his staff to handile

prisoner of war mattors, is doubly apparent when we examine defense

‘I document, exhibit number 54, Deposition of KAVAI, Iwno who was senilor

' agtaff officer of the Fourth Fleet until July 1942, This deposition

| eolearly evidencos that the Fourth Fleet and not the Combined Fleet, was
i regponsible for securing conformance to internntional law, and issuing
instructions regarding prisoners of war, This deposition clearly indicates
thnt the predecessor of Kobayashi and Hara Aid take affirmative steps

to carry out his responsibility; that this predecessor recognising his

f resnronsibility, called a confercnce and instructed the then subordinate
commandants and their staff officers in the treatment of nrisoners of warg

thzt this predecessor appeinted a staff officer, his senior staff officer

to handle prisoner of wnr matters; that this predecessor issued warnings

to the vnits of the Fourth Fleet upder his command, that right treataent

| of prisoners of war should be carried out by every possible meana,
When we examine the lack of concern as to handling and treatment of
prisoners of war, demonstrated by the Fourth Fleet under Hara, in the

1ight of the activities of this former Commander in Chief of the Fourth
- Ak = 1L(4s)
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Fleet, 1% is apparent that this predecessor took measures to perform his

affirmative duty unler international law, and that the accused Hara Alisre-
garded and failed to discharge that duty,

I
¥, Testimony of the accused,

The accused Hara on cross-examination admitted that as Commander
in Chief of the Fourth Fleet he had a responsibility with regard
to the protection of oriscners of war, He claims that he issued
instructions probably in April 1944 to a staff officer or wrote
on a report that certain prisoners be sent back to Japan; and
that in May he ordered a staff officer that if there were
srisoners of war on hand they should be sent to Japanj and simil-
arly in January 1945 he approved the transportation of one
priscner of war from Truk to Japan, He admitted that he Aid not
issue any instructions to his subordinates with regard to the
treatment or protection of prisoners of war (except for his
alleged statement at the September conference to the subordinate
officers st tioned at Truk,..which alleged statement is denied by
his Chief of Staff and the subordinate officers who testified
during the %rial).

But nowhere in his testimony Aid the accused even cloim that he
had ever issued any instructions of any kind with regard to
nrisoners of war to any of his subordinates stationed outside
of Truk, and he admitted that at no time prior to January 1945
did he take any steps to mscertain how prisoners of war were
trented by his subordinates,

He knew of onemy acrial activities (as well as submarine and
surface attacks) and therefore knew or should have known of
the probability of caoture of additional wrisoners of war, He
Aid not instituts any method of control or accounting for
prisoners of war held or captured within his command, He knew
or should have known that prisoners of war were held and o
confined —ithin his area, but he admits that he Aid not even
seck to ascertain where or how many priscaers of war were

held within the area of hla command,

In the light of this evidence, evenu accepting the testimony
of the accused n% its face value, can there be any reasonable
Aoubt that the accused Alsregarded and failed to discharge
his duty to take such measures as were within his power and
approorinte in the circumstances to contrcl his suborinates
apd %o protect prlsoners of war?

The .ccuse) claini he iook no action to instruct or ordaor hir
subcre.inates with regard to proper treatment of prisonces of
war becauzo the matter was set forth adegquately in the Nawal
Regalations,

But ncte, nowhere in those rerulations, defense exhibil
27, 4a there any provision which states that prisoners
of war are nct to be mistreated, or that they are to be
protocted, eto, Yet the accused claims tn~t he non=
sidered that such provisions in the Naval Regulations
were adequate and did mct require any action or

! isplenentabicn by him,
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| But even if thesé regulations had been comprohensive and definite
in terms of ordering oroper treatment and handling of prisonors of
war, the atory by the accused that he tcock neo nction eoncerning {
them because the anrticles were comorchensive and "ecemplete in
themselves" (4lst day, q. 310) is a feeble excuse.

|

!

|

The function of Naval Resulations is not to abasclve a commander

in ohief of his reosponsibility, but to erystallize that responsi-

] bility, The very fact that such instructions were included in
Maval Rogulations cmphasized the fact apn? made more definite the

|i respcasibllity of the accused as Commander in Chief of a Fleet

Il to see that these regulations as to treatment of vrisonera of

| war were earried out by the subordinate units under his command,

: The Japnnese Naval Regulations specifically provide that the

' Commander in Chief has the duty to supervise the military disci-

, pline, morale, education and training of his foreces, (Exh, 26,

I Art. 12) But regordless of the provisions of the Japanese Naval
- Regulations, internaticnal law clearly places an affirmative duty
upon the accused ns a commander of armed forces to take such
measuros as are within his power and appropriate in the circum-

| atanceas, Clearly the mere existence of a naval regulation

I cannot abacive the accused of his responsiuility under inter-

' natiopnal law,

The responeibility of the nccused to take strong affirmative
action to proteet prisoners of war was particularly elear at
Truk, for the accused kner or should have known that because
of the bombings and serious difficulties on Truk mistreatment
i of orisoners of war, particularly aviators, was more apt to
occur than Aurine times of less emotional and military stress. I
It is because of the necessity of such control in times of
military stress that international law creataes this responsi-
i bility, and nlaces it vpon the commander of armed forces (and
. alecarly the very circumstances which create the respcuslbllity
and eall most strongly for its exercise, cannot be inwoked by
the accused to excuse his fallure to perform this duty).

_ The issuance by the aecused of even one iratructlion to all the
[ subordinate units of the Fourth Fleet, to trotect priscners cf
Il war and ¢iviliars ind irovent their nlatroatment, would nt
leasat have rreveuted thewe incifdent= of puzlic execution undor 58
orders of high-ranking subordinates .f the aeccused, No such
order was ever issued by Hara to the subordinate units of the

| Fourth Fleet, even after he knew that prisoners of wor had becn
brutclly executed at the Fourth Naval Hospital., Such an order
issucd evcu at thia time, woul! have prevenie! the subsequent
kill'eg at Nauwra JTalu.t an? Ocean, On the baegis of this
evidcase, the evidence from the tes'.mony of the accusord him-
self, therc zan ho nc feasbnable doubt that the accused Aisre-
gnrlod and falled to discharge hies duty to control his
subordinates and to protect prisoners of war an! civilians in
occuvdnd rarritory.

1

‘\ Duferse eounsel CDR Carlson has asked what spedifle
measuros could Harn have taken, apd what would you
have done upon learning of the July incident at the

hz  hospital?
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It is not my purpose or funation to speculate as to the
various things that Hara could have done and should have
done during his tour of duty, to proteet prisoners of war,
\ etc. However Hara could and should have done the things \
that his and Kobayashi's predecessor did, as set forth in
Exhibit 54. Even if we disregard the strong evidence of
Japanese practice and policy of mistreatment of prisoners
of war, and even if we disregard the evidence of knowledge
by the accused of the incidents and attitude of his command
toward prisoners of war, and even if for the moment we
accept as true the evidence introduced by the defense,
the accused could and should have done some of the following
in performance of his affirmative duty to control his
subordinates and to protect prisoners of war and civilians
in the occupled territory under his command:

| (1) After assuming command and during his tour of duty, the

| accused could have, and should have inquired of his subordinates,
or investigated how prisoners of war were being treated,

It is understandable that in view of preocccupation with

imperative emergency military measures, the accused might

reasonably have postponed such action in the immediate

period of his arrivel on Truk, but elsarly after several

months he could have and should have taken such action, at

least as regzards prisoners of war on Truk.

Particularly in view of the background of the accused as an
experienced military commander well versed in military
operations and military and internationmal law, tie accused
knew and should have known' that dire military conditions

i - breed brutality and atroocities as to prisoners and
civillans in occupied territory. |

(2) The accused knew and should have known that prisoners

of war might and vould be captured by some of the armed forces
under his e¢ommand, and he should have ordered that his
subordinates be instructed to treat prisoners of war in
accordance with internntional law.

(3) The accused should have delsgated a staff officer to
handle and inock i=to prisoner of war ratters.

(4) After lcarning of the arriwvnl and confinement of
prisoners of war at the Guard Uait, the accused should at
least have inquired of his staff officers how such

I prisoners of war were being treated by the subordinate
units under his command. Such inquiry would in view of the
imowl sdge by his siaff officers of previous wmr crimes
ineid-n‘s, arve ruvaaled the tirsatmert that prisoncrs of

var wera reaclving.

(5) Trhe accused should have lc.pulm of the widely eireulcoted -
rumore, as well as the publicperformed incidents which
oocurred on Truk. Possessing such knowledge he could apd
s-ould have ordered proper treatment of prisoners, eto.

(6) After learning in Septomber of tka July incident, he
eould have and should have instructed not only all the
subordinates on Truk, but all units of the Fourth Fleet
that prisoners of war and civilians in occupled territory
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should not be mistreated. Deapite alleged compromise of
all codes, a radio broadeast could have been made in plain
language addressed in plain language "To all units of the
Fourth Fleot" to treat prisoners of war and civilians in
acecordance with international law., From the accused's
desoription of communications conditions, it was ohvious
that messages could be sent to such subordinate units on
Jaluit, Nauru, and Ocean where the subsequent incidents
pccurred,

The accused should definitely hawve taken such stops because
(1) the known atroeity incident, particularly in view of the
high rank of the particlipants, indicated the deplorable con-
dition of morale and diseipline; and as a military commander
the accused should have anticipated that similar morale and
discipline mirht exist elsewhere under his command. (2) Since
he could not personally supervise treatment of priscners of
war on such outlying islands his excuse that he had resolved
to personally prevent any subseouent mistreatment of prisoners
of war or ¢ivilians, could not be applicable to such remote
places. And the anccused knew and should have known that the
only effective means at his disposal was by communigation and
sending of appropriate orders or instructions. There could
have been sent in the clear = and without coded headings - to
all subordinates of the Fourth Fleet and worded ag an ordinary
reminder that prisoners of war and civilians mus% be nie-
treated, but must be treated in accordance with internatiomal
law.

Fven as applied to Truk the excuse that the accused did not
{ssue orders because ho personally resolved to prevent such
incidents, is feetle and an obvious fabrication, If, as he
testified, at only one time prior to September had he learned
of the arrival of any prisoners of war on Truk, it was
apparent to the mccused that he would not be informed of the
arrival of pri-oners of war. Yet he took no steps after the
Septenber conference to order or reouire the reporting to him
of the arrival of prisoners of war. How thon did he plan to
learn of thoir arrivel and to protect them?

(7) Aftor learning of the July incident the accused eould
and should have investigated the incident, and ineuired
econcerning prisoner of war treatnent and ascortained whether
other atrocities or mistreatment of prisoners of war had
occurred,

{8) The acenssd could and should have taken steps to punish
the pa—ticipants in such ineldents,
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ML Additional proof that the accusoed disregarded and folled to diacharge "
his duty to control his suberdinates and protect prisoners of war ete,

While the foreroing 1s itself sufficient and unequiveecal proof that
the nccused neglected his duty to control suhordinantes and protect

prisone 's of war, etc,, there is conaidernble additional evidence which

further corroborates an? conclusively catablishes that the accused

disregarded and falled to discharge his duty to take such mensures as

were within hls power and appropriate in the circumstances to control his

|
|
I
! subordinntes and to protect prisoners of war and civilians in oecupied
|
| territory, The ad4itional evidence of this neglect of duty is set forth
| under four main headings - a, b, ¢, and d, as set “orth in the index to
| this arpument,

| aX, Knowledge concerning capture and confinement of priscners of war, "

The failure of the accused to take affirmative action to order

l| humane treatment and protection of priscners of war must be examined in
the 1ight of certaln facts,
Firat: The accused had broad mil{tary experlitnce and was Gt

well versed in internntionnl law and the lew and customs of w-or.

' Every person familiar with the law of war and the hiatory of war

| knons that war tends to hrutalige, and that only by careful

| delibernte persistent effort ean atrocitiee and individunl war erimes
be prevented.

The history of the law of wnr is itself the history of the strupgle
between concepts of humanity and the bruta’izing force of wnr,
The growth and dezelopnant of the law an? custous of var ias the
reaocznition by the clvilize? natlors of the world that the
principle of humanity has a nlace ir the lam of war, The law
an! customs of war have regozndzed, no! the judleial tribanals
of the world jave gpplied this principle of humanlty, as a duty
and funetion of command responsibiliity to control the overation
of military trocpy under one's commend, Tt is only by continued
and unswerving cpolieation of this “uty ns a fuuetion of command
responsibility that international luw can hope to eontain the
hruta”isging force of war within some levels consistent =ith
oivilized himan decency.

Knciing the history of war, and knowingz the laws of war as inti-
metely ns the accused Aid, he knew and should have known th-.t
apecifiz affirmative orders, vigilant supervision, and promt
punishment of disobelience of such orders, was esseniial in
order to carry out his solemn responsibility vnder the law and
custors of war,
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Second: The accused knew and should have known that orisoners
of war wmere captured an! confined by “his subordinntes both at Truk and

at other areas upder his command, The accused knew that military

operations were being carried out by the American forces in the

Marshalls area, and other areas under his command., He knew that under
such conditions there is a probability of capture of some prisoners of
war., He specifically admits that without any efforts to ascertain whether
prisoners were eaptured or cunfinedfllﬂu subordinntes, he learned of three
instances of their confinement = in April 1944; in September 1944 (from
his knowledge of the spearing of these prisoners); and im January 1945.

He nimits that he made no efforts to ascertain vhether any
other prisoners of war were confined or had been confined

even nt Truk,

He did not order the subordinate units of the Fourth Fleet to
report or nccount for the number of prisoners of war confined

by them.

In fact he himself claims that he demonstrated such a complete
disintereat in his responsibility to nrotect prisoners cf wnar
that he Aid not even ask any of his subordinate commanding
officers or any of the members of his staff whether priscners

of war were captured or confined or how they were treated, The
cbvious reason why the nccused claims this disinterest in
orisoners of war, is the fact that it has already been clearly
established before thie Commission that these staff officers
knew not only of the confinsment but also of the brotal

killinge of prisoners of war by subordinate units of the Fourth
Fleet and that if the aceused admitted speaking to these
subordinates about priscners of war it would be evidence that

he alsoc knew of these brutal killings., But the acoused 1s
cnught on the horrs of his own Ailerma, 'Taile his claim that

he did not spenk to these staff officers or any of his subordinate
commanding officer (except Iwanami) supports his argument that he
d44 not know of any of the incidents, it does not negative the
faot that he should have known of these incidents an? conversely
it cirectly and materially establishes his disresard apd failure
to diacharge his cuty to control his subcrdinates and nrotect
oriconers of war, for it explicitly nointa out thwir not only
that he took no ures to eerry out his affirmative Auty to
orotect them, huﬁiu disregard was so complete that he Aid

not even go so far as to inquire from his staff whether orisoners
of wa» were being captured, or how they were being treated.

Despiie Hara's contention that he knew of only two insbamces .f
sor”inement of prisoners of war, and that the Fourth Fleet nevar ordered
submission of prisoner of war reports and never kept records of canture,

confinement, etec,, of prisomers of war, the fach appears to be clearly
w90 s LL(50)




estahlished, that at lenst on Truk, the confinement of priscwwrs of war
was in fact reported to the Fourth Fleet Headquarters. During the brief (

time in Harn's tour that the Fourth Base Force was in operation these

|

| :

| reports were sent from the Guard Unit to the Base Force, and from the

| Base Force to Fourth Fleet Headquarters., When the Fourth Bnase Force was

dissolved on May 1, 1944, these reports were made directly from the Guard

I i! Unit to Fourth Fleet Headquarters, The direct, as well as the inlirect

evidence of this fact appears throughout the record of the trial. Bubt I

will refer the Commission only to ‘the followins testimony which clearly
establishes thid fact, (Wakabayashi testimony - 37th day, q. 22; Asano
testimony, 23rd day, q. 24, 25, 26, 39, 40; Nokase testimony, 38th day,

| q. 51, 52; Hipuchi testimony, 35th day, q. 101, 109.)

i It should alsc be pointed out that the record containa testie
| mony by numerous witnesses that staff officers of the Fourth
|! Fleat Aid in fact interrogate these prisonera of war., On
|| numerous occasions Lieutenant ikai, the hir Staff officer,

' interrogated prisoners of war, and on nt least one cceaslon
A I in July, the then Chief of Staff, Czptain Imazato, himself
interrognted the orisoners, (Testimony of Asano, 22nd day, |
| q. 15, 17, 21, 22, 41, 42, 80; Testimony of Inoue, 19th day,

q. 61,)

L.z‘, Military Aiseipline, morale, training an? education of the Fourth o
' Fleet,

Thile the nccused Hara inherited from his predecessor a difficult

[ and nerhaps disorganized and demoralized command, the facts were evident

;' or readily ascertainable., Only six dnys before the aceused took cver '

comman® of the Fourth Fleet a mnss public execution of American nrisoners

[ of war took place at the Forty-first Naval Guard Unit, On the evening of
that oxesutlion nt a conference eof unit commanding offlecers at Fourth Bage
Foree Headquoartors, attended by staff officers of the Fourth Fleot, the

exocution f these prisoners of war wans publicly reported. If the ncourel]
hal the alishtast interest in the state of military Aiscipline, mormle,

or trialddng of his subordinates, one question to his senior siaff offiszer
Captain Inoue would have disclosed the true state of affcirs, Adribttelly

of
the agcused was very busy at the time - hu'g:‘. the fundamental Auties of § of
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commanding officer is to maintain the discipline, morale and training of
his forees. Thile the accused might justifiably have briefly postnoned

consiferation of this problem, he could not mithout neglecting his Auty

both unfer international law and under his own pnaval repulntions, disre=
pard this entire problem throughout his tour of duty. Investigntion of
the military discipline, morale and training of his subordinates at ony
time during the tour of duty of the accused would have disclosed the

state of such Aiscipline and training with regard to treatment of nriscners|

of war,

The loose ineffective training of the command of the accused wmith
regard to treatment of priscners of war is apparent not only from the

fact that the incidents ocourred, but also frem the widely accepbed

attitules and opinions of subordinates of the accused that orisoners of

war could be tortured, nbused and dispose? of mithout fear of censure or
punishment, Some of these attitules were the result of knowledpe of
ineidents which occurred and which went unpunished both nrior to and
Aurine the tour of duty of the accused, cthers were perhaps the result cf
instructions received prior to the tour of duty of the nccused,

Prom the testimony of Abe which was admitted in evidence on the
15th day of this trial, it would appear that sometime after
September 1942 Staff Officer Okada of the Naval General Staff
arrived at Kwajalein with Commander Iida, staff officer of the
Fourth Fleet, and that they informed him that the central
authorities and the Fourth Fleet determined thot prisoners should
be disposed of at the front. (Note this is subsequent to the
time that KAWAI, Imao, deponent of Exhihit 54, left the Fourth
Fleet in July of 1942, and hence is not conflicting with his
stotement ‘that orior to that time, in the Fourth Fleet definite
mensures mere token and vizilant cme exercised to protect

apl aesrre proper humane trea‘ment of prisoners of war.) Vhile
the deposition of Tomiocka (Exhibit 54, p. 7) denies that the
contral authoritios gave such instructions to Okada, there is

no evidense to inilcate that Admiral ibe did not in fact receive
such instructions from Okada ond Iida, the representative of the
Fourth Flset, On the contrary, circumstantial evidence is
extremaly strong that such instructions were in fact regeived
br i%e =nd in fact were the policy of the Fourth Flest. £or not
only did Abe carry out executions of orisoners of war, but

vhen visited by the then Commander in Chief of the Fourth Fleet,
Vice Admiral Kobayashi, he spoke of the execution of the or!sopers
of war and pointed out the place of execution, (See testimony of
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Kobayashi, 17th day, and similarly Abe's senior staff officer
pointed out the place of execution to Kobayashi's senior staff
officer, testimony of Captain Inoue, 20th Aay,) Clearly this
wae the action of a subordinate who belleved that he was not
violating, but was in fact carrying out the policy of his
commander in chief ani of the Fourth Fleet,

In view of the fact that no instructions or orders were issued
to Abe at that time (Kobayashi testimony, q. 32 & 33, 17th day)
and no instructions with regard to treatment of priscners of
war vere issued to any of the subordinates of the Fourth Flest
during the tour of duty of Kobayashi (Kobayashi testimony, q.

33, 17th day) it 1s clear that in fnct the poliecy of the Fourth
Fleet at the time Hara took over command wns to dispose of
prisoners of war at the front, And this poliey and attitule con-
tinued during the tour of duty of the accused Hara,

While Hara contends that in Arril 1944 he did issue
instructions to a staff officer of the Fourth Fleet with
regard to sending to Japan certain prisoners on Truk
mentiocned in a specific battle report, and in May issued
o vague instruction to n staff officer that if there were
orisoners confined in Truk at the time they should be
sent to Japan, an? similarly in January 1945 approved
the sending of one prisoner from Truk, he admits that
he did not issue any orders to his subordinates to
protect prisoners of war or prevent their mistreatment
and did not issue any orders whatsoever with regard to
orisoners of war and civilians, to his aubordinate unite
statlioned outside of Truk,

In November 1944 instructions were received from the Nawml General
Staff to send prisoners to Japan for intelligence purposes, Pur=
suant to this order the prisocner of war enptured on Truk in Januvary
1945 was ordered sent to Japan., But even after this November 1944
dispatch wns received no orders were issued by the Fourth Fleet

to subordinnte units outsdide of Truk concerning treatment of
prisoners of war,

Aditional evidence that the noliecy which was reported to Abe
actunlly existed in the Fourth Fleet is found in the testimony
of Captain Hiynshi (16th day) which corrcborates the testimony
of Aba,

Further, high-ranking responzible subordinates of the Fourth Fleet
ordered and participated in sueh executions pricr to and during the
tour of duty of the accused Viee Admlral Hara,

In view of the frregoing it is unnecessary to recapitulate or
analyze the evidence of specifie instructions, statements and
incidents ~lizh evidence the similarly widespread opinion and
attitude amongst the subordinates of the Fourth Fleet that
nrisoners of war could be dlaposed of in case of danger of land
invaeion,

The defense in their efforts to find some evidence that
instructions concerning orisoners of war vere iscued te
Fourth Fleet suboriin-tes, elicited from Naknse the st-te-
ment that an admiral came from the Navy Ministry at Tokyo
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around January 1944, and gave instructions before an
assembly of all cognizant commanding officers and \
l executive officers on Truk, that prisoners of war should
be sent back to the homelan! at all speed, (Takano's
argument, p, 25) But note that Vice Admiral Sumikawn,
Chief of Staff of the Fourth Fleet, who had arrived on
, Truk on Janunry 3, 1944 did not meet such an officer at
| that time, nor discuss such matters when he subsequently
i met such an officer (Testimony of Sumikawa, 20th day,

Q. 85, 86); nor were there any such instructions when he
.! arrived at the Fourth Fleet in January 1944, (Testimony
"
|

of Sumikawa, 20th day, q. 56, 57, 82); nor were such
instructions recelved until in November 1944 he received
n dispatch from Nawml General Headquarters saying that
prisoners of war should be sent to Japan as they con-
stitute .an important source of information (Testimony of
Sumiknwa, 20th day, q. 57, 59, 60, and 58),

The testimony of former Fourth Fleet senior staff officer,
Captain Inoue, expressly corrcborates Sumikawa and
eatablishes that no dispatch or verbal instructions were
ever received at Truk pricr to November 1944, even with
regard 4o sending prisoners back to Japan, (Testimony of
Inoue, 19th day, q. 41, q. 118, and q. 45).

: The fact that specific inatructions had to be
' issued in November 1944, to send orisoners of
5 war to Japan carries the interesting implication
A | that at that time, even general headquarters in
- Japan was disturbed by the frequency and extent |
| of killings of prisoners of war, But note that
| even they apparently were not concerned about
| the fact that prisonera of war were belng mis-
| treated (Testimony of Sumikawa, 20th day, q. 58)
, hut were concerned with the faect that it had
! reached such a scale and becidme so widespread | o8
that it wns interfering with the effective receipt
of intellipence informantion.

i The widesprend existence of these attitules 2nd opiniona of su 1nﬂ1nnth

I

il of the Fourth Fleet, even if in fact no policy oxisted in the Fourth Fleet
i approving of the torture and dispcaal of prisoners of war, is cles> evidence
| of the failure of the accused throughout his tour of duty, to vroverly
exorcise overall supervision of the military discipline, morale, training

end 2duention of the fleet under his command,

-

Neglect of Aduty by the accused to control and supervise his suhoriin:tea

in this regard, is wir!ung- not only from the existence of the 2uove

cttitudes among his subordinates, but nlso fyom the fact that wricr to

September 1944 the accused (according to his own testimony) iesusd no

oriers or instructions to his subordipates concerning treatment of wrisonersy
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'¢.3s The incidents which occurred during the tour of duty of the acoused
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of war, However, the most obvious and unequivoenl proof of that neslect
of duty rests in the fact that even in the light of his admitted knowledge
in September 1944 of the brutal spearing of prisoners of war at Truk, Hara
toock no action to investigate the treatment of prisoners of war, and 1ssued
no instructions to his subordinate units as to the required treatment of
prisoners of war and civilians in occupied territory,

Clearly even if the accused had heretofore failed to recognize

the demoralized and brutalized condition of his subordinates, here

wns a beacon light flashed before his eyes in his own conference

room, ‘warning him of the danger throughout his command, and

urging him to take action to protect such prisoners of war and

civilians in occupied territory, But the nccused failed to heed

this specific and direct warning, He failed to 1ssue any

instructions to his subordinates to prevent mistreatment and

to protect prisoners of war and eiwvilians., His failure to heed

this direct warning and to issue aporopriate orders resulted in

six subsequent incidents and the death of 212 persons, These

deaths resulted from the failure of the accused as a commander

of armed forces to take measures to control his troops, by

oroper supervision of their military discipline, morale, training
and education,

were not isclated acts of irresponsible persons,

A total of twelve incidents have been alleged and proved to have
beon committed by subordinates of the accused, These incidents oecurred
in Truk, Jaluit, Nauwru and Ocean, These incidents were committed by
naval personnel of the Forty-fifst Naval Guard Unit, the Sixty-second
Naval Guard Unit, the Sixty-seventh Nawval Garrison Unit (and a separate
dotachment of that unit at Ocean), and the Fourth Naval Hospital,

And in one incident nawval civil guards of the Fourth Nawal

Construction Depurtment, and a eivilian employee of the Nawal

General Court Martial Section of the Fourth Fleet participated,

All of these nawal organisations were direct subordinate units of the
Fourth Fleet,

In incidents (a), (b), (a), (a), (e), (1), (3), (k), an? (1) »f
Specifioation 1, hizh ranking responsible subordinate officers of the
accused ordered or persomally committed the incidents as fcllowa: Inciderts

(a), (1), (§), (k) = Rear Admiral Masuda, commanding officer of the
- 55 - LL(55)
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44, The nccusod knew or should have known that before an? during his tour

Sixty-second Naval Guerd Unit at Jaluit; Incidents (v), (&) and (4) -
former Captain Asano, commanding officer of the Forty-first Naval Guard
Unit nt Truk; Incddent (e) - Captain Iwanami, commanding of ficer of the
Fourth Nawval Hospital and chief medical officer of the Fourth Fleet;
Incident (1) = Lieutenant Commander Suzuki, commanding officer of the

Sixty-seventh Naval Garrison Unit detachment at Ocean Island.

of Auty orisoners of war and civilians mere tortured, abused, mistreate
and killed by his subordinntes,

e

The judge advoeate cited the relevant law which establishes that
actual or so-called constructive knonledge of the incidents is not an
essential element of the proof of the charge against the nccused, However
the existence of such actual or constructive knowledge is stronc ovidence
thnt the ncoused Aid Aisregard and fail to discharge his duty to control
his subordipates and to protect prisoners of war, etc,

()
a2, The nccusel knew of the incidents,

The aceused has denied thnt he nctually knew of any incident except
the July incident which wns remorted at the September 1944 conference, and
he denies thot he knew of this incident prior to that conference.

The testimony of the accused must be subjected to the same scrutiny
and eareful evaluation which the Commission mives to all evidenee.

The Commission shoul? consider "among other things, the inherent
probability or improbability of his statoments, his intelligence or want
of intelligence, his opportunities for knovledge..., to what extent he has
becn eorroborated by other evidence, the reasonableness of his statements,
his interest in the trial, the veracity of his utterances and the mapner
in which he iestifies, topether with all the othar avidecce,” (Underhill's
Criminal Evidence, Foarth Edition, p. 192)
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The testimony of the accused if believed to be credible should be given

l the same weight as that of cther witnesses, But in evaluating the
eredibility of the accused one of the significant factors to he considered
is that he is testifying in his own behalf, and that he 1a strongly

interested in the outecome of the trial., In addition to this fact the

Commission must consider the nature of his testimony in the light of all

the other avidence presented to the Commission,

(&)
f1} The character, intellirence, and credibility of the accused. Wt

In evaluating the testimony of the accused Hara that bhe 4id not
know of the occurrence of any incidents orior to September 1944 one of
the most significant facts to be considered ia the character and
personnlity of the accused himself,

The judre ndvocnte cannot share the enthusinasm of Aefense counsel
\ for Hara's character., e do agree with some cf their interpretations of

his character, but Ao not subscribe to others and we definitely disasree

| +dith the implications of innocence which defense counsel seek to derive

from their alleged analysis of Hara's character,
Obviously Harn, as shown by his experience and background in the

Japanese Navy, and his manner and bearing in court, was a man of competence
| and achievement, His testimony in court revealed an unusual intellirence,
nimble-wittedlness, nstuteness, and foresishtedness,
I e do agree with defense counsel that Hara wns tolerant with others,
He must have been, for he never disciplined or punished a single suhordinate
for thoir beastly ncts of horrible, inhumene tortare and murder of
prisoners of war. He must have been tolerant, for his own testimony
| establishes that oven after ke learned at the September conference of
*he horriyizg murder of nriscners of war by spearing, he ncver vuaiched
or even lseiplined the cruel perpetrator of that sancuire fantastis pablie
mueder,
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We do met mcres with defense counsel's contention that Hara is a

I | truthful or credible witness, His manner of testimony was clever and {

astute but it A1 not conceal the fact: that he was evading danperous

questions; that he wans able to testify in preat detail and manke definite

|

i

| estimates when testifying for the defense but on ecross-examinntion was
I

| unable to zive details or make any estimates or rough approximations

| when questioned by the prosacttion on the same or similar matter (viz.

!l re dispatches); that he had no reccllection on gross-examination as to

:I matters which from his direct testimony he should clearly have recalled;
that some of his explanitions, of his inconsistent testimony and of evidencp
inconsistent with his plan of defense, were indeed FPeeble; and that on one
occasion he wns compelled to admit on crcss-exasimation that certain of

i- his testimony on direct examination had been result of conclusion that he

i‘ Arew from testimony he heard at the trial rather than from his actual
i | recollection of the nlleged facts about which he had testified,

‘| We Ao agree with defense counsel that Hara's testimony in court was a
| striking example of his capacity, his unusual intelligence and his astuteneps.
‘ But it Aoes not follow that his testimony was truthful, as will be demon-
| strated in Aiscussion of some of the content of that testimony, which reveals
! its inconsistencics and its inherent improbability. The accused proved he fas
| an unusually clever an? astute witness, but he made one mistake ns a witnesg,
2o it was a fundamental one. He Aemonstrated clearly and undeniably his
| unusual intellipence, his shrewiness, his ability to plan, his ability to
ferret out crncenled nnd difficult problems, This cleverness and shremcdness

of the accused reveals the fundamental improbability and incredihbility of

his testimeony,

His verr irtolligenee anpears to place the accused in a deuble
dilemmn for: the
1. if in fact &hat accused did not know or hear of

1 any of the incidents of inkumane treatment and killing of priscwers
of war in view of his unusual shrewliness and intellicenco 1t is
apparent that he neglected his duty to control his subordinntes

and protect prisoners of war, for it would have been 2 simple matter
for him tc learn of the widespread rumors and the knowledge of his
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various public executions which ccourred on Truk,

2, 1if on the cther hand the accused Aid know or
hear of these incidents, it 1s similarly apparent that he knew
and should have known of the state of morale and discipline of
all the forces under his command and his failure to take action
to instruet them in the proper treatment of prisoners of war and -
eivilians in occupied territory constituted clear neglect of his
duty to control his suhordinates and protect prisoners of war.

|
|
l I staff officers concerning these incidents, particularly of the |
|
|
|

The testimony of the accused revealed certain other fundamental in-

consistency betwean his intelligence and such testimony.

For example, the accused in attempting to minimize his association
| with and Fuowledge of vriscoer- of war matters testified that ke

| knew of only two occeasions when priscners of war were confined on

: Truk (g. 316) et seq. once in Anril 1944 and the other time in

| January 1945, When he was asked whether on this first occasion

I he took any steps to ascertain if prisoners of war had been

| confined prior to this date, or hom they were treated, he testified
| that until that time he had not heard anytning concerning prisoners
of war and that he tcck no such action, He was asked 'r.rhatggr

there was irtelligence information awvailable econcerning the aizme

of American forces in the area or their disposition and he testified

that no such intelligence information was awvailable, He was then

asked whether the thousht cecurred to him when he took over command

t at Truk on Februanry 23rd that if there were any prisoners of mar
captured in that heavy air raid of February 17th, they mizht be |

valuable sources of intellimence information, The line of question-

ing was ohvicus - if tha nccused andmitted that this thought occurred

to him the implication would have been strong that he had upon

_ inquiry learned of the execution of these priscnera of war - therefore

_ he answered that the thought had never ocecurred to him (Testimony of

| Hara, 41st day, g9« 323, 324.)

In the light of the clear recognised need for intelligence

information concerning the size and Aispozition of Ameriean

forces, i1s it credible that this very astute and experiencerd

military officer Aid not think of the possibility of securinz such

vitally needed intelligence information from captured prisoners
{E} of war?

I (2 The inherent improbability of his testimony.

The intelligence and clear ability of the accused is one factor which
confliets with his testimony that he Aid not know or hear about these
inciden“s., Other evidence similarly econflicts strongly with and discloses
the inherent improbability of the testimony of the accused. Note the
evidence whieh catablishes: that prior te and during the tour of the
accusod sevoral public executiona ococcurred on Truk; that remors cf ris-
treatment of priscners of war were cireulating in the comman® ani in
the staff of the ncoused; th_at.?umrnul commanding officers of units
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directly subordinate to the nccused knew of these incidants; and that the
l necused vas himself present at the Fourth Naval Hospital on the very day |
of the public execution of prisoners of war at the hespital, and the

i accused ndmits he had previocusly talked to Iwanami - or at least Iwanami

hnd talked to him about priscners of war,

(R)
| ¥. The accused should have known = and in the proper exercise of his e
duty would have known of the cccurrence of these incidents.

I Even 1f LY -mission, despite this ol of conflictinz and im-

| probable noturc of his testimony, believes that the accused in fact Aid
not “tnowm of the inecidents which occourred, the cormission may in consider-
ing the question of nolect of Auty of the aeccused consider as an alement
of that nezlige ;. .uacher the accused should have known of the

commission of ti::ue incidents of brutal treatment and killing of prisoners

of war, etec,

The evidence thnt the accused should have known of the ineilents, |

;

|

|

|

|

|

|

‘ particularly the incidents which occurred on Truk, is so conclusive that it |
| leaves no ground for reascnable Aoubt,
1

L

2){3) The accuse? had cpportunity to learn of, anl prevent mistreatment A3
of prisoners of war: ;

The defense have sought tc persunde the commission not only that the |
nccused di not know of the priscnmer of war incidents on Truk, hut also
that the evidence does not establish that the nccoused shoul® have ‘tnomn of

{| the ineidents which occurred on Truk, They base this argument aupon the
contention (1) that the battle conditions on Truk an® in the area of the

accused were severe, nnd (2) the accused was so completely cceupied with
his primary military duties that he had no opportunity te leock into the

qucestion of wrisoners of war,

'I"Hfﬂﬂt rremise is granted, battle comlitien: in the area were L

severa, But it must be noted that since the accused had no sitips and

practically no planes for operational use, it is evident that he had greater
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! th‘i(z& Widesprend rumors of mistrectment and murder of prisoners of war,

opportunity to comtentrate upon conditions on Truk, As to the second
contention, the evidence produced by the accused himself ccntroverts this

gontention. In attempting to establish the goodl character of the accused,
the defense has itself pointed out how the accused made numerous visits to
the patients and natives at the hospitnl, (Exhibif 63), and peraonally

engaged in considerable farming and distributed his produce,

Accordins o defzase exhibit no, 53, cited by Commander Carlson,
the accuecd "himse)f took to the plough and the rake and cultivated food-
stuffs, and divided the produce he had made even among non-commissioned
officers and enlisted ren".

Obviously “he accused who had plenty of time for farming, maa not so
busy that he could act have issued instructions that prisoners of war
should be protected, Nor was he so busy that he could not, particularly
after knowledge of the July incident, have sought to ascertain at least
from his ovn staff, whether other prisoners of war had been mistreated at
Truk or at other places under his command, Nor wns he so busy that he
coul® not have sent a dispatch = even in plain langunge "to all units unden
ccmman? of the Fourth Fleet" imstructing them that priscners of mar and

eivilians in occupled territory must be protected and treated humanely.

Frequent rumors and scuttlebutt were circulating thrcughout the units
of the Fourth Fleet on Truk concerning the mistreatment and killing of

priscners of war, These rumors were not confined to enlisted personnel

or low ranking officers, or even to the lower echelons of the command of the

accused, The majority of the witnessesfrom Truk, who testified about suct

natters bafcre this commission, have admitted that they heard rumors de—ing
the towr of duty of the accused, The widespread noture of such ramews 20t

only establishes that the acoused should have known (since he !4 not hold

himself aloof, but talked "intimately®™ with his men and even invited his
s LL(61)

A




junior officers to dine with him (defense exhibit 63), but that in fact {

he A1d know of such rumora of mistreatment and killing of priscners of
war, Assistant senior staff officer of the Fourth Fleet Higuchi admitted

he knew of such rumors., Asanc heard of such rumors (from Nokase). And

Nakase and Ueno admitted they had heard numerous rumors about mistreatment
of priscnera of war,

Ueno testified that when he arrived in Truk in May 1944 he
heard of the experimenting on prisoners of war at the hospital
in January 1944 (24th day, q. 3 and 8); and that during a con-

versaticn in the wardroom he heard that seven or eight priscners
of war wara i)' ¥ at the Guard Unit Auring an imeriean raid on

Truk, {24 o, 9. 10 d that he heard that afte r raid
two priseie . et 2t wa]}engiaj tg a tree éﬁagﬁh fo death at
the Fourt). r 1-<' Headquarters (36th day, q. ; and that in June
1944 he heard tie rumor that the confined prisoners of war were
beaten (36th day, q. 61, 63),

Nokase teatifilo” that after he left the dispensary on March 5, 1944

he heard ruz-v.. 2. the experimenting on priscners of war at the
41lst Guard V- - ‘ispenasary and at the 4th Naval Hospital in Januvary
and Februniy; . :un day, d. 26, 45, 48),

{ Asano testilied *'at the Aay after the July incident occcurred at the
\ Fourth Navsl Hoerital Naknse reported that he had heard of the
| inoident (23rd day, q. 52). |

The testimony of Higuchi (21st day, q. 71 nn® 72) reveala that

after he became the nssistant senior staff officer of the Fourth
Fleet, during the tour of duty of the accused, he heard rumors of

| the execution of priscners of war at the Guard Unit on February 1%¢h,

:{rm High ranking subordinates and staff officers of the accused knew of ]
incidents which occurred prior to and during the tour of duty of the
accused,

The following subordipates kmew about the mass execution of prisonmers of
war at the Gunrd Unit on February 17, 1944: Captain Inoue (Fourth Fleet
senior staff officer during the first three months of Hara's tour .f duty),
Fourth Fleet Staff Officer Kawamura, Commander Higuchi, assistant seniocr
ataff officer unler Hara (testimony of Tanaka, see Ogden testimony, 31sc
Aay, q. 70 (25) and Exhibit 21, as well as testimony of Higuchi, 2ist day,
q. Tl an® 72), staff officers of the Fourth Base Force, nnd commanding
officers asd nembers of the organisations on Truk (including the c-mmanding
officer of the communication unit, and the commamier of the munitions rait)
(Testimony of Inoue, 19th day, q. 85 to 89; Exhibit 21, a statement of

Tanakn, former commanding of ficer of the Forty-first Nawval Guard Unit,)
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Captain Inoue, Fourth Fleet senior staff officer, nlse knew of the {
t mass killing of prisoners of war at Fake, committed by Sakaibara, who

remained as commanding officer of the Guard Unit at Wake Island throughout
the tour of duty of Hara, (Testimony of Inoue, 19th Ay, q, 69, and Exhibit

|
1! 35). Captain Inoue also koew of the executions of prisomers of war

I at Kwajalein (Testimony of Inoue, 19th day, q. 69), These executions had

occurred prior to the tour of duty of Hara, but Inoue continued as senior
staff officer of the Fourth Fleet during the first three months of Hara's

tour,

Captain ds.»y, cunmanding officer of the Forty-first Naval Guard Unit,
admits thats he learned of the July incident the day after it occurred at the
Fourth Naval Hospi+.l (testimony of Asano, 23rd day, q. 52,)

| Cormander I'% 2, the executive officer of the Guard Unit, admits that
| after March 5, 1%, , .. heard of the January and Febrwary experiments nt the

Fourth Naval Hoocpital and at the dispensary, and that he heard of the
Fobruary 17th incident, and knew of the June and July incidents (testimony |
of Nakase, 38th day, q. 26, 45, 48, and 65), Similarly Ueno, the medical
officer of the Forty-first Naval Guard Unit Aiepensary, admits khowledge

of the January incident, the February 17th incident, the June incident,

the July incident (as well as rumors concerning the beatinga) (Testimony of

Ueno, 24th day, q. 10, 13 and 36th day, q. 56, €3),

Obvicusly the subordimntes of the necused vho Airectly participatec

in the incidents set forth in the spacifications, knew ahout these

incidents. It is not surprising that certain of the perasons who

i partiecipated in the ineidents, and therefore clearly knew about the
incidents, have denied any knonledge nbout such incidents, The motive

to dery knovledge of priscner of war incidents s particularly where the
witness has been charged with responsibility for such incidents, is
too obvious to require further discussion,

("A)',Hr Public executions which ceceurred on Dublon Island, Truk,

In addition to the public execution which ocourred in front of the

huadquarters of the Fortyfirst Naval Guard Unit on February 17th, just six
lays prior to the time the accused took over ccmmand of the Feurth Flee#,

two other public executions occurred on Dublon during the tour of Auty of
the accused as Commander in Chief of the Fourth Fleet, In this connection
sl » LL(63)




it should be noted that Dublon Island where the anccused had his headquartens, {

l is o relatively small island, approximately 3,500 yards by 5,000 yards.
| On or about June 20, 1944 at the Forty-first Naval Guard Unit on

Dublon Island, at a public execution attended by dispensary personnel and

an additional forty or fifty persons, one prisoner of war wans stabbed to
death, nnd another was beheaded. (Testimony of Ueno, 25th day, q. 100, 102,

| ete,) On or about July 20, 1944 at the Fourth Naval Hospital on Dublon
|
Island, at a putlic execution nttended by fifteen officers and about sixty

enlisted perscnis.. twe prisoners of war were speared to death. It should
be noted that the Fourth Fleet Hospital where the July incident occurred wap
only slizhtly more than half a mile from the headquarters of the aecused,

|
: !}5’. The July inzic .05 and the September corference, -

Mith regard to the July incident the testimony of witnesses Aiascloses
two fundamentally inconsistent versions of the facts leading up to the
incident: the version of Asano and Nakase, and the version of Iranami and

Ueno, Asano and Nakase were the commanding officer and executive officer

the incident came from the Fourth Naval Hospital which indicated that it had

|

reapectively of the Guard Unit znd they both insist that the initiative for
|

| the anproval of the Fourth Fleet Headgquarters to conduot "physiecal examina-
|

tions" of the prisoners of war. The medical officera, Captain Iwanami and

Commander Ueno, insist that the initiative came from the Forty-first Naval
i Guard Unit,
If Asano and Nakase are believed then not only Aid Iwvanami, at the time

he obtained the prisoners, indieate that he had the approval of the Fourth
Fleet Headquarters, but also, after the incident, at the time of the Angust
conference, Iwarami insisted that it was approved by the Fourth Fleet,
(Testimony of Asano, 23rd day, q. 47, 57; testimony of Nakase, 38th Aay,

qe 65). On tho other hand, if the medical officers are to be belleved,fhe | - 48

{uiiﬂl-qf ﬂ{lL“\J\t‘.t Hhat
the Forty-first Naval Guard Unit was anxious to dispose of the prisoners;asd 4

thnd Naknse in the wordroom of the Guard Unit asked the persons present if
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they desired to dispcse of the prisoners, if not, the Guard Unit would send
them to some other unit; and that subsequently the hospitnl was contacted

and agreed to take and Aispose of the prisoners, (Testimony of Iwanami, 26th

Day, q. 15; testimony of Ueno, 24th day, q. 39).

On the basis of eredibility, the inherent nature of the tegtimony,
and the other available evidence, the commission should determine which
of these versiocns is to be believed, But it should be noted that even if

the commission br'Ie- 98 the version of Iwanami and Uenc, the responsibility
of the accused 13 nuh materially altered) fm- if the medical officers'

version is to be believed, then the foot that the executive officer of the
Guard Unit was publicly and openly moliciting persons or units to Aispose
of prisoners of v i3 indieative of the attitude of the subordinatea of

the Fourth Fleet -3 %o treantment of prisoners of war. It must also be
renliged that the brutal public spearing of prisoners of war at the Fourth

Naval Hospital vwas ordered by the chief medical officer of the Fourth Flect,

Certain special factors surrounding the confinement of theas triscrers
whe were killed in the July incldent, ten' tc corrcborate the version of

Asano and Nakase, an”’ to independently evience that the Fourth Fleet in
faoct knew and apnroved of this incident,

Thesae prisoners had been captured hy an army unit on Enderby, which
requested that tho prisoners be confined at the Guard Unit, Hipuchi,
who was then nssistant staff officer of the Fourth Fleet saw this
dispatch. This dispatch was addresse! to the Forty-first Nav~l Guard
Unit and to either the Chief of Staff, or to a staff officer of

the Fourth Fleet (Testimony of Higuchi, 21st day, q. 60), anl a
dispatch answer was sent. From these facts, established without
referente to any testimony by Asanc or Nnkase, it is clear that

the Fourth Fleet knew abcut ‘these army oriscners ~nd that they were
to be confined at the Guard Unlt.

In addition, other evidence from the testimony of Asano and
others ecnfirms this, viz, according to testimony of Asano,

the actunl arrival of these prisoners of war was reportad to
“he Coomander in Chief of the Fourth Fleet, anl Cantain Imasato
the senior staff officer of the Fourth Fleet at the time, cime
to the Guard Unit and saw these prisonsrs of war, (Teatinory
of Asano, 23rd day, q. 40, 41, 42,)

The fact that (a) these were army prisoners, (b) that the Fourth
Fleet headquarters knew of nnd authorised their confinement, strongly
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indientes that the Forty-first Naval Guard Unit would not have
ordered or authorized or permitte? the dispasal of these priscners
of war unless it had receive? definite indication that the Fourth

Fleet had approved of such disposal,

Tending to corroborate Asano and Nakase, and also tendiing in‘eperiently

to establish the fact that the Commander in Chief of the Fourth Fleet knew
and approved of the execution of these prisoners at the hospital in July,

is the fact that Admiral Hara was personally oresent nt the hospital on the

very day that the executions oceurred, and in fact was present on the

verandn of the hospital when the priscners were brought in an open truck tq

the hospital for execution,

(Note nlso that the prisoners of war arriving in the truck were
visible from %;‘g Hara sat on the veranda, and in fact they were seel
by Inanamii™ Note alsc that the truck was apparently the only

vehicle coming up that road during the time Hara was on the veranda,
and that the noises from its engine were ohwiously strained an? loud

from the very stsep incline directly in front of the verania, )

Also tendinz to corrcborate the fact that Hara knew of the ineldent

prior to its occurrence, is the fact, as testifie? to by Sumikawa (who

clearly wns a credible witness an?! had no motive to lie) and Asano, that af

the September conference af’er Iwanami spoke about the specring of the
prisoners of war at tine hospital, Hara made no comment anl avparently
indicated no surpti=a concerning the incident,
While Hara rlairs that during the conference, after Irinami's
statcnm 'o% Uin cnatloned “is snbordirotes to treal priscpers of
mar pruperl ), uaisher Taanami or Hiauchi (us well as Sumikawa

and Ananu) nad aoy recovilection of any statement by Hara con-
cerning prisonere of war,

Also ten'ing to corroborate the fact that Hara knew of the inci‘ent
prior to 3*a3 oujurrercn, an* perhaps even appruved of it, is the fact ihad
after this confezamce and throughout his tour of duby, he nerer investigas
ted the incifent or punished or Aisciplined the perpetrators of thia brubq

and inhuanc spearing of living prisoners of war,

IV, ANALAGOUS CASES IN THE FIELD OF COMMAND RESPONSIBILITY,
In the light of the detailed an? lengthy discussion of the evidence

defense counsel, it has been necessary for the judge na"rc-cnta to reexami
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and Aiscuss at length the evidence which he believes proves beyond maomhqa
doubt the guilt of the accused as charged,

Prior to elosing this arpument however, the judge advoeate wishes to
remind the commission that the charge in the instant cnse is not novel.
Similar charres of neglect of the ruty of comman? responsibility have been
presented anl trle? before numerocus military courts and international
tribunals, The facts in each case are distinet, an! each case must be
decided upon its own foots, But the julge advocate believes that brief
discussion of such cnses in the field of command responsibility is appro-
priate at this time in order to reveal the reasonins and the approach of

these courts to the facts presente? in such cases,

Ay The Yamashita case,.

One of the most interestinz cases in the field of command reaponsibllity
is the famous Yamashitn case, which wms reviewed and passed upon hy the

United States Supreme Court., In the Yamashita case, the charge arainst the
nccused was similar to the specifications in the instant case.

In the Yamashita case it was charge? that the nccused between October
9, 1944 and September 2, 1945, in the Philippine Islands, "while com-
mander of armed forces of Japan at war with the United States of
America and its allies, unlawfully disregarded and failed to Aischarge
85mahd) BarsPRRRRCenca £8"Ehomet BroRET Si80810 5N SHRONRRER RTRLS
crimes against people of the United States and of its allies and

dependencies, particularly the Philippines; and he ,,, thereby wiclated
the laws of war",

The findings of the Commission in that case did not inelude any finding
that the anccused had any knowledge of any of the imeicents.

This faect is brought out clearly in the dlssenting opinion of Lir,
Justices Murphy and Rutledge, in the following langusge "Nowhere was
it alleged that the petitioner personally comritted any of the
atrocities, cr that he ordered their commission, or that he had
any knowledge of the commission thereof by members of his cosmand™,
"Nor is there any express finding that he knew of any one cf the
incidents 1;: pnrt; ular or of all taken together,"

smashla
The accused,wns found guilty an? given the altimate penalty, The

Judcment of the Commission discloses the nature of its deliberations in
thnt case,
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The juigment of the Commission, delivered hy the President of the
Commission, in the Yamashita case was as follows:

"This accused is an officer of long years of experience, broad
! ﬁ its gcop&, who has had extensive command and staff Auty in the
| perial Japinese irmy in peace ns well as war in Asia, Malayn, Europe|
| anl the Japanese Home Islands, Clearly, nssiznment to command

military troops is accompanied by broa authcrity and heavy respon=
8ibility. This has been true in all armies throushout recorded

h:l.st.-::n-i-ﬁ It is absurd, however to consider a commander a murderer
OF Tapist because one of his soldiers commits a murder or a rave,

| Nevertheless, where murder ani rape and vicious, revengeful actions
are widespren! offences, and there is no effective attempt by a

' commander to discover and control the eriminal acts, such a

| gommander may be held responsible, even eriminally liable, for the

| lawless acts of his trooms, rtegenﬂirg upon their nature and the eir-
| cumstances surrounding them. Should o commander issue orders which
I lead directly to lawless acts, the eriminal responsibility 1P definite
. an has always been so understood, The Rules of Land Warfare, Fleld
; Manual 27-10, United States irmy, are clear on these points, It is
! for the purpose of maintaining discipline and control, among other

' reasons, that military commandem are given broad powers of
administering military justice, The tactiecal situation, the
character, training and capacity of staff officers and snbordinate
commanders as well as the traits of character, and training of his
troops are other important factors in such cases, These matters

| have been the principle considerations of the Commission Auring its

: "General Yamashita: The Commission con-ludes: (1) That a

I series of atrocities and other high erimes have been committed by

! members of the Japanese armed foreces under your command against

' people of the United States, their nllies and dependencies throushout
| the Fhilippine Islands; that they were not sporadic in nature but in
| many cases were methodically supervised by Japanese officers anl non=
commissioned officers; (2) That during the period in question you

l failed to provide effective control of your troops as was required hy
Il the eircumastances,

I "Accordingly upon secret written ballot, two-thirds or more of the
members concurring, the Commission finis you suilty as charged and
sentences you to death by hanging,"

In the presentation of the Yamashita case considerable time was cepe- .~

sumed, and large quantities of evidence produced to present an accurate nor-

trayal of the comlitions faced by the accused at the time the a’ lege! iuci-

dents occurred. Similarly in the instant cnse the accused has deveted
considerable attention td the tactical situntion faced by his command, Therse
factors were considered at length by the Commission in its deliberationc
vhich resulted in the finding of guiity agairst the accused, Yamshita,
The desperate tactical situation facer by Yamashita at the time that
the incidents cecurred within his command is presented at lerzth in
the Aissent of Mr, Justice Murphy, as follows: "It ia important, in

the firat place, to appreciate the background of events preceding this
trial, From October 9, 1944 to September 2, 1945, the petitioner was
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the @ommanding General of the 14th Army Group of the Imperial Japanese
l Army, with headquarters in the Philippines. The reconquest of the
Philippines by the armed forces of the United States began aprroximatelly
at the time when the petitioner assumed this command, Combined with
1 great anl decisive sea battle, an invasion was made on the island
| af Leyte on October 20, 1944. 'In the six days of the great naval
action the Jamanese position in the Philippines had berome extremely
eritical., Most of the serviceable elements of the Javanese Navy had
become committed to the bhattle with Aisastrous results. The strike
had miscarried, and General MacArthur's land wedge was firmly implanted

' 18o5B8 TEAREERRoFRR KNS rARY 1RRSAY s e ThOEE RF78n2804 000, Taranese
as well have been on the other side of the world so far as the enemy's
ability tc shift them to meet the Ameriean thrusts was concerned, If
General MacArthur succeeded in establishing himself in the Visayas whete
he could stage, exploit, anl sprea® unler cover of overwhelming naval
and nir superiority, nothing could prevent him from over-running the
Philippines,! Biennial Report of the Chief of Staff of the United
ﬁt.ut.eu .’L;Ey, July 1, 1943, to June 30, 1945, to the Secretary of

war, Pe .

"By the enl of 1944 the island of Leyte was largely in American hands,
ini on January 9, 1945, the island of Luzon was invaded, 'Yamashita's
inability to cope with General Macirthur's swift moves, his
desired reaction to the deception measures, the guerrillas, and
General Kenney's aircraft combined to place the Japanese in an impossilile
situation, The enemy was forced into n piecemeal commitment of his
troope,' Ibid, p, 78, It was at this time 1nd place that most of
] the alleged atrocities took place, Organized resistance aroun?! Manila

ceased on February 23. Repeated land and air assanlts pulverized the I
enemy anl within n few months there was little left of petitioner's
command except a few remnants which had gathered for a last stand among]
the precipiteus mountains,

"As the military commission here noted, 'The Defense esta%“lished the
difficulties facel hy the Accused with respect not only to the swift
anl overpowering advance of Jmerican forces, but also to the errors
of his predecessors, weaknesses in organization, equipment, suopnly
with especial reference to foo! and gasoline, training, communication,
| discipline and morale of his troops. It was alleged that the sudden
: n.nig:mgnt of Naval and Air Forces to his tactical comman? presented
[ “ el

BoPenso'SiTentol by Jaifissti 0ee,ThiS Sifinticn pepufolioeds, iy, o
Manila, and the subsequent massacre of unarmed civilians, partieularly
] by Naval foreces. Prior to the Luson Campaign, Naval forces had
reported to a separate ministry in the Japanese Government and Nava)
Commanders may not have been receptive or experienced in this instance
with respect to n joint land operation uner a single commander who
was lesirnated from the Army Service,!

"The Aay of finmal reckoning for the enemy arrived in lngust, 1945,
On Septembor 3, the petitioner surrendered to the United States Army

I at Bagn.i.o Luzon,"
TEE a ga ri%ﬁiﬂ”ﬁ%ﬁg diﬁ.ﬁﬁiéi’gﬁgv‘,@mnditiuna under which the incidents A
Svoreme Court e Unite? States revieved the action of Lhe

milit:ry conmission in the Yamashit= case, and in e“fect, without pacairg

upon the evidence, affirmed that Aecision, The language of the Supreme

Court. is most informative in its discussion of the nabure of conmand ress |
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Mity. The following language is particularly significant,

"It is evident that the conduct of military operations
by troops whose excesses are unrestraine? by the orders of
efforta of their commander would almost cartnin%y ras:lt. in "
olations which it i e pose of the law wﬁ o preyent.,
HaPUREELLY BEGUICL.ST101aD ROPRARLACED BRE BELRSHOSK B BHF
invading army could with impunity neglect to take reasonable
mensures for their proteotion. Hence the law of war presunposes
that its violation is to be avoided through the control of the
operations of war by commanders who are to some extent responsi-
ble for their subor?inates,.. These provisions plainly imposed

on petitioner, vho at the time specified was military governor
of the Philippines, as well as commander of the Jnpanese forces,

an affirmat

i B 1n al= ms (5 [ S8ON0EIE
and the ecivilian population, This Auty of a commanding
officer has heretofore been recognized, nn! its breach pemalized
by our own military tribunals. A like prineiple has been applied
80 ns to impose linbility on The United States in international
arbitrations, Case of Jenaud, 2 Moore, International Arbitraticns
3000; Case of the Zafiro, 5 Hackworth Digest of International

Law 707, ...We do not here appraise the evidence on which
petitiopner was convicted, Te do not consider what measures, if
any petitioner took to prevent the commissl on, by the troopa
under his commanl, of the plain violations of the law of war
det~iled in the bill of particulars, or whether such measures

n8 he may have taken pere aparopriate and sufficient tc Alscharge
the duty imposed uypon him, These are questions within the
peculiar competence of the military officers composing the
~ommission and were for it to decide, See Smith v. Whiting,
supra, 178, It is plain that the charge on which the peti-

tioner Mas tried charged him with a breach of his Auty te

oohtrol the operations of the members of his commznd, hy per-

nitting them te commit the apecifiel atroceities. This ms
enough to require the commission to hear evidence tending to

establish the culpable failure of petitioner to perform the Auty
imposed upon him by the law of war arrl to pass upon its suf-=
fiency to establish guilt,"

In footnote 4, the court notes: "In its findings, the
commission took accourt of the Aifficulties 'faced hy the
accused, with respect not only to the swift nnd overpowering
advance of Ameriean forces, but 2lso to errcrs of his prede-
cessors, weakness in organization, equipment, sunply,.. train-
ing, communication, discipline and mornle of his troops', an!
'the tactiecal situntion, the charaeter, training, and capacity
of staff officers and subordinate commanders, as well as the
traits of charaoter of his troops,' It pogetheless foup' tha%
itione ED_Buc i R ODE

do not weigh the

8o

evidence, " merely hold that the charge sufficiemtly states
a violation against the law of war, and Lbat the Commission,

of guzh o ¥
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B, The Yamashita case is only one of many similar cases, tried by
military courts and international tribunals, which have applied the
doetrine of command resnmonsibility.

In my earlier Aiscusaion of the 1aw of criminal negligence I cited
some of the numerous war crimes cases tried by the United States, Britlsh,
and Chinese courts which have applied the doctrine of command responsi-
bility. (See p, L) Trese cases warrant no further Aiseussion. The

doctrine iﬂ fundamental, and is not a unilateral apvlication of any novel
e of
dootrine,developed in war crimes cases. The cootrine of command resrcnsi-

bility has been applied by our cwn nrmed forces in trial of our own
military personnel, The Kilian cnse (General Court-Martial Orders no, li=-
Headquarters Continental Base Section, U. S, Forces, Eurcoean Theater)

1s worthy of some discussion in this connectlon,

In the Kilian caee, criminal punishment of a minor mature wns
impose’ even th¥ough the injury to enliste! personnel mistreaterd
consisted largely of minor beatings, humiliation, an® hasing.

The charge, as found nrmru:pi{, was that the accused, "Colonel
James A, Kilian, 12th Headquarters and Headguarters Detachment,
Special Trocps, Second Army, then Commanding Officer of the
10th Reinforcement Depot, European Theater of Operations, United
States irmy, did, at Lichfield, Staffordshire, England, on and
hetween 1 March 1944 and 18 January 1945, wrongfully ani unlaw-
fully fail and neglect to proverly vnerform his Aduties as such
Commanding Officer of said Depot, in that he....permitted the
imposition of cruel, unusual, an! unauthorized punishment

upon, ..., 2! certain other perscns whose names are unkncwn, all
then nrisoners in confinement at sairll depot, which said nunish-
ment ccnsisved of....." In the specification the accused had
heen gharged with "knowingly permitted," but the court-martial
founl the arcusel guilty except for the word "kiowingly," etc,
The case therefore specifiecally vresents an illustration of a
situation where no knowledge wns had by the accused of the
offenses committed within his command, He was nevertheless
found guilty.

Even though only relatively minor offenscs were involved, the
nccused was found guilty and received a minor sentence, The
court-nartial order notes: "The sentence is approved and

will be Auly executed, As adjwiged by the court, the sentence

is totally iaaequate from the standpoint of imposing

apnrcpriate nunishment upon cne convicted of such wronzful
nezlect of duty, In imposing such meager vunishment the eonrs,
=ef"acted no eredit upon its comprehension of its resnmonsibility.”

There are those who have found sympathy with Kilian because the
guardhouse was only a small fraction of his command,

-7 = LL(71)
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The court sivine consideration to all the circumstances, found,
and I cite from the réview prepared for the Commaniing General,
Continental Base Section, APO 807, U, S. Army: "the accused
not guilty of having any actual or constructive knowledge of
the wrious nunishments which were imposed upon nrisoners con=
fined in the guardhouse, ...but that from his official relation
to an? connection with the operation and control of the guard=-
house, he was legally reaponsible to see that such conduct was
not permitted to take place in the muardhouse under his command,
We mcat therefore, of necessity conclude that the court found
the accused Juilty of wronpfuolly and unlawfully failing and
neglecting to properly perform his duties as commanding officer
of the 10th Reinforcement Depot by vermitting the imposition of
certnin nonishments upon nrisoners confined in the gzuardhouse,
which se, 25 a matter of law, was bound not to oermit. He
there srae =5onls convicted of nezlect of his official duty in
conne.tior rith tlie oneration of a guard house and treatment of
nrisoucrs therein confined, In general the law relative to the
responaibility of a nuhlic officer for neglect of his official
duties is antly summ-rized hy Tharton.....

"Thia reepor-iLilivy conld not be delegated to some inferior
office» or .“i'ica.s, and the accused eannot and should not be
vermitted t: 2s-~.p0 resnonsibility therefrre by merely ooying
in effect trat hie was so precccupled in the performance of other
necesseary 1tlsa that he Ai? nct know such thines were taking
place in his command, Command functions necessarily carry wit
them commensurate responsibilities, It is believed that the
commary] functions exercised by the nccusedearried with them
an inescanable responsibility for preventing the eruel and
unusual trentment imnmosed upon priscners confined in the Lich-
field Guaidhouse. It is therefore believed that the court was
Justified :» {irling tha acecused guilty of wrongfully rnd unlaw-
fuliy permi~tirg the imnosition of the inhumanities imposed uvon
nrisocers confine’ in the guardhouse; that the neplect or failure
upon the part of the accused tp prevent them is in contraventioa
of Article of e 96, anl ns such, legally punishable to an extent
far greater thnu r‘lanl-‘.-rsw'l by the sentence imposed by the court,"

In an ctle mep~ra lum verien of this case, by Hurert D, Hoovar,
Brizrdier Genercls, U, 3, Army, Assiziant Julge Alvoente Genesnl in
Charyge of lalitary Justice Matters, uvne following able annlyais
appears: "In my view ~he offense of which anecused was found -uilty
lies wholly in his neriect of duty., The allegation that the
nez'ect of duty arcse from "knowingl:' permitting the nunishments
described s an rllegatlon of gggrryatior, or, to out it apcther
way, .8 deazrip’ 4ye of Ghe cuglitys ur degyeeg of the neclect
chary, =i, 4. T vhink A% 18 fupdageicnl, in our conceot’on of

milisasy resscasibility, that o comunadinz officer cap he gullty
of wgloot ¢° *MMHWMI
mit-ip his

=Tabg. ..t lannt- within rmnlmhlu 14rits it is the Aduty of
a ovomanline officer to see to it that his command operatés in
accor’ance =ith established standards apd that deviations from
those standardas do not cccur. "here, through laxity, indif-
ference, or culpable inafricienny, he permits wrongdoing within
his command helguilty o loct of Auty vithin the meaning of
the 96th Article of Hn.nﬂ denounced 'all,..neglects to the
prejulice of good order and military Adscipline.' If has been
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denounced by the 96th

Article of Var .
1 mum "Mhrﬂps Reprint "f?i zy_u_m_umﬂa - {

« The rausoning of t.he Suprann

m&.ﬂnuhnmss_o.r_mﬂm‘m

Court in the Yamashita case, cited by Colonel Riter, must be
apnlied here,...." M¥ajor General Thomas H, Green, the Judge
Advoeate General of the United States Army, concurred in this

opinion,

The Yamashita case and the Kiliann case are only two of the many
eases in which the courts have apolied the doctrine of command responsi-
bility for neglect of duty, even when no knowledge existed that subor“inateq
had commitied or were preparine to commit unlawful and imoroper acts,

Othe™ eimilar cnses include: United States of American versus

Mashharu Homma, lieutenant general, IJA; United States versas

Takeshi Kono; the trial of Vice Admiral Ohsugi, etc.

In Aisecusaisz the law of criminal nerlipence I have cited analagous
cagses in vhich the 3zma badic principleés.cf criminal justice have been
applied and the accusad has been found puilty without proof of specific

knowlednes of any of the incidents which resulted from his nenlect of Aduty, of

i
I
V. COHNCLUSION.
. In ench case the determination of sullt or innocence must he bhased
| upon the evidence presconted in that cose, In the instant case, the
evaluntion and wolshlne of that evidence is a “unction of the members of
| this Commissica,
I Respectfully,

W

DAVID BOLTON,
Lieutenant, U, 8, Mavy,
Judpe advocnte,
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'ritten statement in mitigation for the accused, HARA, Chuiehi.

Delivered by Commander Martin £. Carlson, a counsel for the accused.

« In addition to the evidence just submitted and read, we respectfully
request that the Cenmission in ite deliberations as to the sentence take

ii into consideration the character evidence previously submitted during the
sourse of this trial, the difficult sonditions and disorghriged.peture of
his command when he assumed duty and the fact thet in contrast to eertain
other neglect of duty cases there has been no direct evidence that prior
to the September conference that the accused had personal knowledge of any
of the incidents which occurred, and that after the September conferenca

| po further incidents occurred on Truk,

Ranpuctf‘ullr,

£ /
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{
JAPANESE GCGOVERNMENT
l CENTRAL LIAISON OFFICE
i‘ t . : ERS OF THE SUPREME COMM mn e
. FROM ¢ Central Liaison Office, Tokyo. .
3 SUBJECT : Japanese Neval Documents. -
ek
t‘; C.L.0. No. 7376 (PD) | 19 September 1947,
§ 1. Referonceo:
i 8. Legnl Section's Eheck Sheot No, 11652 1S-Z doted
T 4 Septomber 1947, subject: "Requcst for Documents,"®
_.:..ul' -
10 b. C.L.0, Momorandum No. 7187(PD) dated 12 Scptember
. - 1947, subject e rbove, ’
3 ¢. C.L.0, Memorendum No, 7231(FD) dated 15 September
4 1947, subject cs cbove,
‘ft de C.L.8, Memorendum No. 7284(FD) dated 16 S¢ tember
L y! 1947, subject as above,
‘g e. C.L.0, Memorandum No, 7335(PD) dated 18 September
e 1947, subject as above,

2, Four (4) Blue prints end six (6) tebles showing the peo=
graphical jurisdiction and orgenizotion of the 4th Fleet, 1JN,

successively, £s required in Poroprcph la, of the reference . B
8. Check Sheet, rro enclosed herewith, e

J 3. A roport of the Sccond Demobiliszation Burecu with regard
to Perogroph 1f. - of the referemce a, Check Sheet, is stated
on tho attached paper (Anncx I),

) 4e A rTeport of the Second Domobilizmetiom Burecu with regerd
| to Peragraph 1], and k; of the reference s, Check Sheet. is
stated on the ettached papers (Annex 2). cnd tho required

¥ documents in that repard rre submitted horewith as montioned
i therein.

FOIl THE PRESIDENT:
/8/ ¥, Knoteuno
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| .. JAPANESE GOVERNMENT E 2 | ﬂ
| ' o CENTRAL LIAISON OFFICE <3 1‘% I{ " }

é

70 t GENERAL MEADQUARTERS OF THE SUPREME y*@%, " {
FOR THE ALLIED FOWE:S. e :
(D)
o

t FROM # Central Lial:on O0ffice, Tokyo. =L

SUBJTECT i Japanese Naval Documents.

. thed ow a report on the period of duty of . =
Commanders-in-Chief others of *the Fourth Fleet, as 1
required 1in paragra Cs referer Check Sheeti £

a. Period of duty of the Commanders-in-Chief of Fourth i
'leat, 3 1]
¥
Tenure by Official Actual Period of & '
| ' Announcement of Assumi: £ |
™ - * . i I-..--I ; : B ]
f Name and Hank Appointment Duty |
-~ :II
INOUE Shigeyoshi, From: 11 Aug. 1941 Froms 21 Aug. 194] « w o 4'
i Viece-Admiral To & 25 Oect. 1942 To s 31 Oect. 1942 : ﬂh‘*!
SEVEII?Q_Tﬁ oshige, Fromi J: Oet. 1942 Froms 31 Oct. 1942 =4
Vice-Admiral To & 31 Mar. 1943 To & 5 Apr. 1943 iki
i
« Period of duty of four personnel in the posts con- - !
nected with 4¢th Flset. 3 ,--
_ﬁ ¥ Tenure by Official Actual Period «= 4H
! Announcement of of Assuming L]
LANK POS Appointment Duty g
I ! HARA Chuiehi Vice-Adriral C-in-C, From: 19 Féb 1944 From: 23 Feu 1944

4th Fleat To & End of War To ¢ End of Wa J]

KROPAYASHY Vice~Admiral C-in-C, From: 1 Apr. 1943 Froms: 5 Apr.l194 .
Masashi 4th Fleet To 118 Feb. 1944 To" 123 Feb.194

WAKABAYASIT Vice-Admiral
_; , Selsaku

ommandant, From:l5,.Jul¥ 1943 From: July 194-
(o] 5 Feb. 1944 Teo 323 Feb.1l9
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SUPREME OCOMMANDER FOR THE ALLIED FOWERS

¥

CHECK SHEET
(Do mot remove from attached sheets) CWW /aw £
File No.: 18912 1S-Z Subject: Request for information
Note No.: From: Legal Section To: Japaness Liaison G-2 Date. 27 Sept 1948

Request this section be furnished the fallowing information, in proper and
_eertified form, for use as evidence in court, on or before 2 Oct 1948:

(.l] Branch of Service, Army or Navy, of the senlior ranking officer on
Nauru and Oeean Islands. If an army Officer, was he subordinste to

any Navy organiszation.

(b) The nemes of the senior army and navy organisations on Neauru and
Ocean Islands during the period from 23 February 1944 te 2 Sept 1945
and the name of rank of commanding officers of these organisations.

/8/ G,
ftf‘ G!'i.l’ 'IIJL‘-‘.I‘.‘ INF
Liaison Officer

Exhibit 3(1)
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JAPANESE GOVERNMENT N 1
' CENTRAL LIAISON AND COORDINATION OFFICE ' {
el
TO t GENERAL HEADQUARTERS OF THE SUPREME ﬂﬂl!lnﬂln -
l FOR THE ALLIED POWERS. ! {
FROM t Central Liaison and Coordination 0ffice, Tokyo.
SUBJECT ¢ Information on Senior Ranking Officer and
Senior Navy Organization on Nauru and Ocean
Islands.
c.L.C.0, No., 3442(3.I.) 2 October 1948
l. Reference: Legal Section's Check Sheet No. 18912 LS-2
dated 27 Beptember 1948, subject: "Request for Information."
2. Submitted herewlith are a report on the subject matter as
prepared by the Second Demobilization Bureau Liquidation
Division and a certificate of the same Division verifying
its authenticity together with its Bnglish translation.
FOR THE DIRECTOR-GENERAL:
(, 0\
\ \’ "
A )3*«*
\ (K Yoshida)
Chief of Liaison Section, |
‘ Central Liaison and
’ Coordination Office.

Enclosures: A report and a certificate with
its English translation,

I
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CERTIZICALE

I, KAWAI Iweo, hersby gertify that I am officielly connected
with the Japanese Government in the following cepecity: Director
of the Second Demobilization Bureau Liquidation Division, Demo-
bilization Bureau, Repatriation Rellef Agency and that the
dooument hereto attached consisting of ome page and described as
follows: Concerning Gommanding Offlicers on lNauru and QOcean
Islands, was compiled by this Division basing upon the data kept
in custody in this Division and the statements of the former
naval personnel concerned.

Signed at Tokyo on this
1st day of QOctober 1948,

. Kowar

KAWAI Iwao,

Director of the Second
Demobilization Bureau
Liguidation Division,
Demobilizetion Bureau,
Repatriation Rellef Agency.

Eaclosure to ¢, I, ¢ O, No_» &9
2 Z)

Exhibit 3(3)




Annex

Concerning Cormanding Officers on Nauru and Ocean Islands,

1. Tt is believed that the forces stationed on Nauru and Qcean
Islands were the naval ones and the branch of service of the
senior reanking officer on the said islands was the navy.

2. The names of the senlor naval .organizations and the names
and ranks of the commanding officers of the said orgenizations

during the period in question were as set forth below.

| Name and Rank
| of Commanding
| 0fficer,

Neme of |(Senlor Naval Orconization
| Island Stationed there.
|
|

Remarks

87¢h Naval cuards.

Captain

HFe assumed the

2nd Special Landing SOZEDA posts of Com-
Hauru Party of Yokosuka Hisayuki mandants of
Naval Statlion. both units econ-

currently.

: Detachment of the &6Vth Lt=-Commander
| Ocean Naval Guards, SUZUKI
Meo-omi

Exhibit 3(4)
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Enclosure
I. There were no regulations whatever in the laws or ordi-

nanees issued by the Japanese Covernment of the regulations or
ordess issued by the Navy Ministry or by the Naval General Staff
eharging any speeified staff offieer with responsibility for the
custody of POWs detained in a unit, their administration or their
operation. |

II. The duties of staff offieers and l_idu-dc-nlp in a
headquarters are fixed by the commander-in-chief or the commandant.
It follows therefore that in a headquarters there should always
be a staff officer or an aide-de-camp agsigned to the duty of
handling POWs. The competence of such staff officer in carrying
out his assigned duty is in any case the competence of a staff
member of the commander-in-chief or the commandant; a staff officer
in the Navy is never authorized to issue orders, directions, etc.
by himself.

IIl. Concerning the duties of the staff officers in the
fleet or squadron the following are stipulated in the Fleet
Ordinoance: -

Article 3.
The Chief of Staff, who is a member of the Staff to the
Commander- » 8hall assist the Commander=in-Chief

in arranging the affairs of the Fleet and in supePvising
other members of the Staff and other personnel associated
in the affairs of the Headquarters relative to the dis-
charging of their duties.

El'ﬂ: 0 s L 1 1o ,:J; ;
- et b T i b= o: 9]
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Article 36.
The Staff Officers, who are members of the Staff to the
Comanter-tn-chser, smay/BAbals SFoniss sembratns
discipline, morale, education, training, operation, etc.
of the fleet.
Engineer Staff Officers shall, in addition to the fore-
going regulation, carry out their duties under the
direction of the Chief Engineer of the Fleest.
Article 37.
S Aol o st Siguis 4 o Ayl 2 |y
Commander-in-Chief, -mJ.?E‘inu. affairs ¢ ;
ceremoniesa, personnel and miscellany.
Article 38.
The Staff Officers and Aides-de-Camp, who are members '
of the 8taff to the Commandant, shall carry out their
duties in conformity with the preceding two articles
under orders of the Commandant.
But the duties of the Senior Staff Officer shall conform
to those of the Chief of Staff; and where there is no
Aide~de~Camp, his duties shall be assumed by a staff
Officer.
Article 51.
All reports and opinions to the Commander-in-~Chief or the |
Commandant submitted by a member of the Staff or by other i
personnel affiliated with the Headquarters in earrying :
out their duties shall always be made tirough the Chief
of Staff, or through the Senior Staff Officer in case
there is no Chief of Staff.
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e BT IV. Conecerning the duties of the Etaff Officers of a Temporary
Base Force, the converted Vessels and Temporarily Established Units

Ordinance stipulates as follows:~
Article 49=4.

1 The Temporary Base Force shall. bave the following per-
sonnel as the staff to the Commandant; but depending on
the organization of a temporary base forece or on the
situation, a part of them may be dispensed with:

Chief of Staff, Staff Officers, Aide~dej-Camp, Chief
Engineer, Chief Surgeon, and Chief Paymaster.
The regulations covering the duties of the chief of
staff and other corresponding ril'lll':cl ef the fleet in
the Fleet Ordinance shall apply with the necessary modi-
fications to the personnel mentioned in the preceding '

parsgraph.
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THE PLCIFIC COMMAND
END UNITED STATES PACIFIC FLEET

. HELDQUARTERS OF THE COMMANDER NAVAL FORCES PARILNLS l
NAVLL FORCES MARSHAILS-CAROLINES AND MARSHALLS~CAROLINES LREA |
|

#1 8CV 1948
I hereby certify that the annexed are true excerpts token from the

| officiel records of Commander Naval Forces Marianas in the case of NMsuki |
I MASUDL, et al, ond cons’st of the following: |

1. The charge and specification dated 3 December 1945.

' 2. Nolle Prosequi in the case of Nisuki MASUDA, dated i
! 8 December 1945. -
|

3. )dlitary Commission Order No, 2 (ComMarGils) dated 5
February 1946.

4. [lction of the convening authority, The Commander
Marshalls-Gilberts irea, dated 19 December 1945.

5. Adetion of the reviewing authority, the Commender in
Chief, United Stotes Pagific Flcet and Pncific Ocean
ireas, dated B March 194E.

the Navy, dated 10 Merch 1947. f '

2l

Commander, U. S. Navy.

|
|
I .
t ‘ 6. Lction of the confirming suthority, the Secretary of
|
|
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UNITED STATES PACIFIC FLEET
Arca/01 AND PACIFIC OCEAN AREAS
COMMANDER

P13
MARSHALS?GILBERTS. AREA
Serial: 9148
3 Docomber 1945.
i

From: Commander Marshalls Cilberts Arca. '
To : licutcnant John A, Murphy, U.S.N.R,, or Licutconant W, P. |

Mohonoy, U.S.N.R., Judgo Advoeate, Military Commission, |

Marshalls Gilborts Arcco.
Subjoct: Chargo and Specification in the casc of:

Roar Admiral Nisuki Masuda, Imperial Jopancsc Navy,
Lioutonant (jg) Tsugio Ycshimura, Imporial Japancso Navy,
Ensign Mamcru Kawcchi, Impcrial Japancsc Navy,

Ensign Tadashi Tascki, Imperial Japaneso Navy, and
Warrant Officor Toshimcto Tanaka, Imporial Japancsc Navy.

p The above named men will be tricd beforo the Military
Commission of which you arc Judgc Advoeccte upon the following charge and
apecification, Ycu will nctify the prosident cf the commission accord=
ingly; inform the accused of tho date sot for thoir trial, and summon
all witncsscs, beth for the presceution and for the dofonsc. ,

|

CHARGE I |
|

SFECIFICATION

In that, Nisuki Masoda, Roar Admiral, IJN, Tsugio Yoshimura, Liocutcnant
Junior Gradec, LJN, Mamoru Kawachi, Ensign, LJN, Tadashi Tasaki, Ensign,
LN, Toshimoto Tancka, Warrant Officer, IJN, attached to the military
installation of thc Imporial Japancsc Navy at Jaluit Atoll, Marshall
Islands, and whilc so sorving at said military installaticn cf tho Im-
porial Japanosc Navy at Jalult Atoll, Marshall Islands, did, en or about
March 10, 1944 on tho Islend of Ainoman, Jaluit Atoll, Marshall Islands,
at o timo whon o state of war cxistoed hotweon the Unitod States of Amordea
and the Japanosc Empirc, wilfully, foloniously, vith malieo aforothought
without justifiablo causc, and without trial cr othor duc proccss, nssault
and k111, by shooting and stabbing to doath, throe Amoriecan flicrs, thon and
thore attachod to the Armod Forccs of the United States of Amorica,

and then and thoro eapturcd and unarmod prisoncrs of war in the cuatedy of
the said nccused, all in vioclation of tho dignity of tho United Statos of
Amorica, tho International rulos of warfarc and tho moral standards of

eivilized scecicty.

/s/ W. K, HARRILL
W. K. HARRILL

Authonticatod:

/8/ Goorgo Muwphy
Georgo Murphy
Flag Socrotary.




UNITED STATES PACIFIC FLEET
Arca/00 AND PACIFIC OCEAN AREAS
Fl3 COMMANDER
MARSHALLS GILBERTS AREA
Sorial: 9364 |

, 8 DEC 1945
| From: Commander Marshalls Gilberts Aren.
| To Licutenant Jchn A, Murphy, U. S. Naval Rescrve, or

Liocutcnant W. P, Mahonoy, U. S, Naval Roscorvo, Judge
Advocatos, Military Commission, Marshalls Gilborts Arca,

| subjcet: Authorizing ontry of nolle proscqui in caso cf:
Roor Admiral Nisuki Masuda, Imporianl Japancac Navy. I

1, You arc heroby authorizod and dirccted to entor a nolle
proscqui as to tho accuscd Nisuki Masuda, Rear Admiral, Imporial Japanosc
Navy, in the abeve named easc, as te tho spoeification and charge prefetred
against him Docomber 3, 1945. ;

/s/ W, K, HARRILL
William K, Harrill,

| Roar Admiral, U, S, Navy,

Commandor Marshalle Gilborts Area, |
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COIT'/.NDER MLRSHLLL GIILBERTS [REL

5 Fobruary 1946

it FILIT/RY COM ISSION ORDER NO. 2 (ComMarGils).

| 1. On 7 December 1945 the following nemed accuscd were tricd by
United Stotes Militery Commission at the U. S. Naval [ir Base, Krajrlein
[toll, Morsholl Islande, on the following charge end specifications: (By

| order of the Commonder MarshallGilberts Lreao):

| *MLSUDL, Misuki, rear admirel, Imperial Japancee Navy,

| YOSHIMURL, Tsugio, lieutenant (jg),Imperisl Japanese Navy, |

| KLVILCEI, Vamoru, cnsign, Imperinl Japancse Navy,

| TLS8LKI, Tadashi, cnsign, Imperial Jopancse Navy, and

i| TLNLEL, Toshimoto, warrant officer, Imperial Japeanesc Navy.

I| #Note = On 8 December 1945 convening authority directed a
I nolle prosequi be entered as to this accused, MLSUDL committed sulcide
| before date of trial.

CH/RGE: MURDER - Specification - .,.Did, on or about March 10, |
1944, on the island of Lineman, Jaluit Ltoll, Mershall |.
Islends...wilfully, feloniously, with malice aforethought, |

I without justifiable cause, ond without triel or othor due |

| process, assault ond kill, by shooting and stabbing to I

{ I death, three Lmerican flycrs ... then and there captured

I and unarmed prisoncrs of war in the custody of the seid |
I accused,

FINDINGS: l.e to the aeccused:

"Tsugio YOSHIMURL, licutenant (j.g.), Imperial Japonese
Navy, the specification of the charge proved, and thet
the accused, Tsugio YOSHIMURL, licutonent (j.g.) Imperiel |
Japancee Navy, is of the cherge guilty".

|
|: "Momoru KiW.CHI, onsign, Imperisl Japanese Navy, the

| specification of the charge proved, and thet the accused
|- Memoru KLVICHI, ensign, Imperial Japanese Novy, is of the
‘ chorge guilty".

|

|

"Toghimoto TLNLKL, warrant officer, Imperial Japancse Navy,
the specification of the charge proved, and thet the accused,
Toshimoto TLNLKA, warront officer, Imperial Jepencse Navy,
is of the charge guilty®,

i "Todashi TLSLKI, ensign, Imperisl Japanese Nevy, the
specification of the charge proved, and thet the eccused,
Tondashi T.LS/KI, cneign, Imperial Japanesc Nevy, is of the
chnrge guilty.
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SENTENCE: The commission on Decorber 13, 1945, sentenced the
accused as followe:

"Tasugio TOSHIMURL, licutonant, junior grode, Imperial
Japancse Navy, to be henged by the neck until deed, two-
thirds of the members concurring.

"Mamoru ELV.CHI, cnsign, Imperial Japonese Navy, to be
hanged by the neek until dend, two-thirds of the members
concurring”,

"Tadashi TLSLEKI, cnsign, Imperiel Japencse Nevy, to be
imprisoncd in such prison or pendtentory ns the convening
cuthority mey designote for a period of ten (10) yerrs".

PTashiroto TLNLEL, warront officer, Imperial Jeapancsc Havy,
to be hanged by the neck until dond, two-thirds of the
nerbers concurring®.

2. On 19 Decembor 1945, the Convening Luthority (Commender
Marshall Gilberts /irea) subjoet to certain romarks, not here quoted,
approved the proecedings, findings, and scntences es obove indiceated, end
prior to the exccution of the deoth sontonces adjudged, in confeormity with
the provisions of Section D=14, Naval Courts oand Boards, referred the ense
to the Secrctery of the Nevy vie the Reviewing futhority (Commender in
Chief, U. S. Pocific Fleet ond Poeifie Occan iLreas, nnd the Militery
Governor Pocific Occan Arcas). The VWer Criminal Stockade, Kwajalein was
designed as the plece of confinement, pending instructions from higher
authority.

C. L. POTNLLL,
Commender Marshall Gilberts frea.
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|
l i Commandor Marshalls Gilberts Arca,
19 Decombor 1945,

! In the forogoing procccdings it is cstablished that throe (3) American '
| fliors on or abcut Fobruary 1944, had boon forecd te land in the vieinity of
| Jaludt Atoll, Marshall Islands, and subsoquontly beoame unarmed prisonors |
| of mar on Emidj Island on which was cstablished the Japancse Naval Garriscn |
| Forco Hoodquartors undor Command of Roar Admirel Nisuki Masuda, IJN, !
| Approximatoly ono (1) month thoroafter, about the hour 2200, and upon .
| ordors cf Roar Admiral Masuda, tho throe (3) Amoricans were takon by '
 truck to a comotory on the adjoinimg island cf Aincman, scerctoly shot te |
| death and then crematod, Throo (3) Japancse idontifiod as oxecuticnors

| and a fourth identificd as custodian of the throo (3) Americans and who

| roloased thom to tho oxccuticnors, bolioving the Americans were te bo

| oxceutod, wore all convicted of murder, Tho oxocutioncrs wore scntenced :
| to be hanged, The custedian whe reloased the Amoricans to the oxceuticncrs, |
| Tecedved a sontonce cf tom (10) yoars imprisonment, Rear Admiral Masuda l
| who, it is claimod, ordorod the oxccuticns, committod suicido pricr te |
| |
|

tho trial,

Tho accusod admittod their part in the oxccuticn of tho American POW's, |
| but elaim as a defonso thot, as military men of the Japancse Empire, thoy

| wore acting undor ordors of superior authority which thoy were duty bound |
to oboy.

Tho Military Commission before whom tho necusod woero tried, was
authorised to usc rulos governing tho trial of war criminals cstablished
| by Supromo Commander Allicd Powora., Thoso rules provide that action
| pursuant to an ordor of the accused's suporior or his governmont, shall
nct constituto a dofonso, but may be ccnsidored in mitigaticn of punish-
| ment if the Commission dotormincs that justice so requirecs, Under this
{| rule of law, the contontion of tho nccused wns cf nc avall., They stood
| ccnvictod on thoir cwn testimecny.

Boing a mombor cof tho Military doce neot absclve cne of rosponsibility |
for acts which constitute war erimcs, A mombor of tho Military is rospcns-
ible for his acts nct aleno to his Suporior but alsoc tc the laws cf custom
in elvilizcd sceloty, It is casontial to tho prescrvation of civilisod
accloty that responsibility for erimo shculd nct find a shiocld in the name
of Wor Powor and honoo romain bofond the roach of judicial rovicw cither by
il oivil er Military tribunals, i

I The accuscd arc cnomy-alicns, Thoy de nct come before the Military
|| Commission clothod with guarantees and protectiocns sccured under the Consti-
| tution of tho United Statos and tho Bill of Rights, Tho Military Commission
| has ne mandate to adopt for guidance tho acousod's concopticn cf rosponsi-
| bility, Tholr guide is the moral lawm of scoioty. Tho nccuscd stand boforo
a tribunal whcso function is to dotormine guilt or innceceonco cf the crime
| charged,

The accused were Informed cf tho charges proforred sgainst them; thoy
were reprosented by Counscl; they presdnted their defense; the issues were
| ¢larified and a decisicn was rendered by a Military Commission,

Subject to the above remarks, the proceedings, findings, and sentences
in the foregoing case are approved,
/s/ W. K. HARRILL

il Milliom K, Harrill
Rear Admiral, U, S, Navy,
Commandor Hurlhalia 6111:-01'“ Area,
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[ '|G1uupne File UNITED STATES PACIFIC FLEET '
Al7 : AND PACIFIC OCEAN AREAS
|! Hendquartors of the Commander in Chief
||Sﬂl"!.n1 293-3
efo Floot Post Office

B MAR 194Bé

‘ RESTRICTED San Francisco, Califcrnin,

The Military Commission in this case, whieh included two Army cfficers
las membors, wns specifically authorized by the Commander in Chief, U, S,
\Pacifie Flcet and Pacific Ocean Arcns, to bo convened by the Commander
(Marshalls Gilberts Area, The procept wae issued 3 Novembor 1945. The
jorder fcr trial (charge and specification) was issued 3 December 1945 and a
jecpy tharcof was delivered tc the accused 4 Decomber 1945.

' The facts are summarized in the acticn cf the convening authcrity.
(This is a clear easc of the murder cf three Americans who were priscnera .
of war in the custody of Japanese naval authcritics, which murder was |
|jcommitted by infericr cfficera in cbodionee to crders of a supericr, The
lorder cf the superior which arbitrarily directed the executicn cf the three
Americans was i1llegal as it was in wviclaticn cf the preovisicns of the

Genevn Prisonor of War Convention (1929)., The command of a supericr

neither excuses nor justifies an unlawful net. (Clark and Marshall, The
iln‘;.wloi‘ Crimos, 4th ed., sec, 71, n, 310; CMO 212-1919, p. 5; CMO 4-1929,

Pe 19/, i

! i| The judge advoeate introduced in evidence (R.p. 3) o dispateh from

- |"th Commander Marshalls Gilberts Area to the Secreotary of State and the
'_bacretnry of the Navy and to cthors for information (R, Ex,P), The dis-
patch names the five accused as "priscners of war", It ia ccnsidered that
inone of the accused attained a priscner cf war status, They were disarmed i
military personnel who surrendered after 2 September 1945. (See J.C.S.
1328/5 of 10 Sept, 1945 and J,C.S. 1380/9 of 22 Sept, 1945, p. 116 of
lpncl), It is the opinion of the roviewing nuthority that in no event
fculd any of the accused have a prisoner of war status for the purpose of
this trial for a war crime committed pricr to being taken into cuatcdy,

I
i; It is noted that four members of the Commission recommended clemency
|,‘ln the cnse of the defendant, Tadashi Tasaki, ensign, IJN, It is the
Eininn of the reviewing authority that clomency has in effoct already

|

en exercised in Tasaki's case inasmuch as he wns sentenced te cnly ten f
nrs imprisonment,

Subjeet to the foregoing remarks, the proceedings, findings,
;:nt.oncen and anction cf the ecnvening authcrity in the forege cnse cf
ar Admiral Nisuki Masuda, Imperial Japanesc Navy, Lieutenant (jg)

sugio Ycshimura, Imperial Japanese Navy, Ensign Mamcru Kawachi, Imperial
opanese Navy, Ensign Todashi Tasaki, Imperinl Japanese Navy, and Warrant
ficer Tashimoto Tanakn, Imperinl Japanese Navy, are approved, |




l , | cincpae File UNITED STATES PACIFIC FLEET t
| A17 AND PACIFIC OCEAN AREAS |
P Headquarters of the Commander in Chief |
|Sarinl 2938 '
I ofc Fleot Pcat Office, i
I San Francisco, California, |
| RESTRICTED '

8 MAR 1946

| The Island Command Stockade, Guam, is designnted as the place feor
| the execution of soc much cf tho sentence as relates tc confinement,

- Prior to the execution of the death sentence ndjudged in this case the
\record is, in conformity with section D-14, Naval Courts and Boards, '
rospectfully referred to the Secretary of the Navy, |
|

|

This recerd is hereby classified RESTRICTED.

/e/ J. H. Tcmers
J. H. TOWERS,
Admiral, U.S. Navy,
Commander in Chief,
United States Pacific Fleet,
' ond Paeific Ocean Areas,
t : and Military Governor of
the Pacific Ocean Areas, ! |

To: Julge Advoente General,

Re: Record cf proceedings ¢f Militory Commission = case of
- Rear Admiral Nisuki Masuda, IJN, et al.

ICopy to:

' Com MARIANAS
AtCon KWATALEIN
IsCon GUAM
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| NAVY DEPARTMENT
'| Vashington 25, D, C,

| JAG: T:MDS? Jas [
Mil,Com,-YOSHIMURA, Tsugic/
(A17-20 (2=4-47) 146473

|
. 10 MAR 1947 I
! i
From: The Secretary of the Navy, l
iTe: Commander in Chief, United States Pacific Fleet.
\Subjs Military Commission case of Lieutenant (junior grade)

| Tsugio Yoshimura, I.J.N., Ensign Momoru Kawachi, I.J.N.,
I and Warrant Officer Toshimcto Tanaka, I.J.N., tried in

I joinder with Ensign Tadashi Tasaki, I.J.N., by order

of Commander, Marshalls Gilberts Arec cn 7 December 1945,

. 1, The Military Commission befcre which Lieutenant (junior
grade) Teuglo Ycshimura, I,J,.N., Ensign Mamcru Kawachi, I.J.N., and
:ﬁrmnt Officer Toshimoto Tanaka, I.J.N., were tried in joinder with ;
Ensign Tadnshi Tosaki, I.J.N., at the U,S, Naval Air Base, Kwajalein
sland, Kwajalein Atoll, Karshall Islands, under date of 7 December
iﬁe‘ui, fcund them guilty cf the Charge, Murder, and adjudged the fol-
lewing sentcnces:

"The commission, therefere, sentences him, -
t Tsugic Yoshimura, Lieutenant Junior Grade, |
Imperial Japanese Navy, to be hanged by the f |
| neck until dead, tmo-thirds of the members !
I ecneurring,”

"The commissicn, therefcre, sentences
I him, Momcru Eawachi, Ensign, Imperial Japanese
' Navy, to bo hanged by the neck until dead,
two-thirds of the members concurring,"

| "The commissicn, therefore, sentences

. him, Toshimotc Tanaka, warrant officer, Imperial
Il Japonese Navy, tc be hanged by the neck until '
| dead, two-thirds of the members ccneurring.”

2, The Commander, Marshalls Gilberts 4rea, the ccnvening
uthcrity, on 19 December 1945, subject tc romarks, approved the
oceedings, findings nnd sentences in this case,

I
iewming authority, on 8 March 1946, subject tc remarks, apprcved the
cceedings, findings and sentences, in this case, and the action of ;
the ccnvening authority therecn, !

|
3, The Commander in Chief, United States Pacific Fleet, the !
|
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i JAG: I:MDS:v1l
| Mil1,.Com,-YOSHIMURA, Tsugio/ |
| 417-20 (1-28-47) 146473

4. In aceordance with the provision of Section D-14, Naval |

| Courts and Boards, 1937, the Acting Secretary of the Navy, on 9 l
| January 1947, ccmmuted the sentences of death in the case of Yeshimura,

| Kawachi, and Tanaka, tc imprisonment at hard laber for the term of |

| their natural lives, '

|

JOHN L, SULLIVAN
Acting Secretary of the Navy.

CC: CNO
Commander, Marianas drea




The Coso ¢f Ensipgn Goranscn and twe cthers.

The casc in which some natives stated that the said unit had maltroatod H

prisonors ¢f war was actually done by o civilian, TSUTSON'I, and this has

{ lod tc many rupors and fcr this we are extremely scrry. On that day I
TSUTSUMI (eivilian) went abcard the KAITSU MARU, which was under the ]

command of MATSUMOTO (edivilian later killed in action) cnd went to |

|

BOGORABORAPU Island on some cther business, and he learned frcm the

|

f natives there that there were three Americans cn REBIJERU Island, Ha

| went tn his cwn free will, and attempted tc take them intc custcdy. TSUTSUMT]
f stated that the three Americans resisted being taken inte custedy sc he beat |

} ‘ them, TSUTSUMI has nc knevledge regarding the treatment cf priscmors cf war.|

|
I
f
|

|

|

After the imeriean prisoners were transferred to the custcdy cf the cfficer- |
in=charge cf priscnera of war, we believe that thev received no such treat-
ment as statod abeve, but since Ensign TASAKI (Warrant Officer at that time)
moin duty was commander cf the specinl corps and alsc was the cfficer-ine |
| charge of the priscnors, he was nct ble tc remain in the vicinity of the |
| priscners all the time. Furthermcre, five cf six guards whc were assigned |
i| t¢ guard the prisoncrs were killed in acticn, thus we oculd not complete |
| the investigation. dlthough theremight be a suspicicn that the guards |
' micht have maltreated the oriscners, we have interrcgated the cne guard whe |
| was cn duty and he is still living, but we have no knowledge cf what

| happened when the cther guards were on duty.

, The following is the complete report on the prisoners treatment, from
| the time they were rcceived and to the time when they were killed and
| eremated,

I |
\ I A8 it wns explained proviously, when the KAITSU MARU, ccmmanded |
|| by MATSUMOTO (civilian) sailed to BOGORABORAFU Island on February 9, 1944 [
s !| cn cffieial business, they mere tcld by the natives that three Americans | |
| hod drifted ashcre on REBUJERU Island. By their cwn free will they ment to |
| capture them and brought them back, A4s scon ns Lieusenant Twanami (Ensign |
| then) and who was assistant to the officer of the day on that Aday, received |
| the mcrd of the arrival of the American priscners of war on EMIDJI Island,
| he sent the master-at-arms tc the pler to receive them and had hin quarter
| the priscners in the radic receiving staticn's building, Thereafter, ccn=
| forming to our regulations we had six enlisted men (Navy cr Ammy) cn guard
daily, assigning two guards tc one priscner in order tc protect the prisc-
| ners ns well as to prevent thom from escaping, After the interrcgaticn wae
|| comploted the priscners were transferred tc an air raid shelter which was
i| leeated near the ocean side,

1, Taking intec custody,

| 2, Interrcgation,

| During the first several days the interrcgaticn of the

| prisoners were carried cn at night by the Batallion Commander (Major FURUKI,
| "ho interrogated twice) and by Lieutenant TWANAMI (Ensign them, who interro= |
| gated several times), The questions asked during the interrcgaticn were
their ranks, names, unit attached to, mcvements, situation ¢f KWNAJALEIN

| and MAJURO, landing tactics of American forces, etc. Thereafter they
were questioned once or twice whenever questions came to our minds, After
completing the interrognticn fe were merely waiting for the day when we
could ship them to JAPAN, We were very much pleased with their frank
answers to our guesticns,

| 3 Mhﬂmlm.

In the day time, because we mere constantly under air |
attack, the priscners were in the air raid shelter mcst of the time, At '
night they tock a walk in the viecinity when they so desired, Jis for the |

\ -1- Exhibit "7-B (1)"
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| them suffer for such o long time, fired another additional shot at the

| TRUE COPY Exhibit "7-B(2)"
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focd, they nere fed the same ns the Japancse, however, they had nc

appetite for rice and vhoat but they like the biscuit, canned meat and
vepetablos very much,

&a Execution.,

(1) -Reascn, KWATALEIN had been already cecupied by the |
Americans., Day by day the genernl trend ¢f the war wna getting grave for
the Japanese, therefcre we deedded that it was impossible tc find any way
tc send the priscners of war back tc TRUK or to JAPAN, in spite cf our
earnest desire to de sc.,

(a) At that time the general tendency cf the war was very
disadvantanecus tc us and the men of cur garriscn were all desparate and
very nervous, The ccomandling cfficer was determined to shoct any membor
of the garriscn whe dared tc escape, The commanding officer had ccme tc
the deelsion that the priscners attitude was to attempt tc escape during
the night cr during a bombing,

(b) An Ameriean invasion on JALUIT was imminent, Every day |
the epeny's air attacks were sc¢ fierce we began to realise it was Aifficult
tc ecntinee detaching punrd tc protect the priscners and tc keep them
previded,

(2) The Order,

Captain MASUDA, the commanding cfficems cf the JALUIT
Dofense Force nnd who was also the commanding cfficers of the Naval
Garriscn Unit (which was in charge cf the handling of the priscners)
supmoned Warrant Officer YOSHIMURA during the daylight cn 10 March =nd gave
him a secret crder which read: "You will sccretly execute the three
priscners of war tcnight",

(3) The Undertaking of the Executicn,

Foarront Officer YOSHIMURA requested that Warrant Officer
KAWACHI (Engineer) and Chief Petty Officer TANAKA (Paymaster) tc nssist |
hin in the executicn and his request was granted, A truck was made
available at 1000 (Ameriean time (100) and Chief Petty Officer TANAKA
(Paymaster) relayed the order of executicn and sent the priscmers and
executicners tc the crematcrium, Scmewhere near the crematcrium the three I
priscners were allowed a shcrt reprieve and they held their hands tcpether
and prayed for awhile. Then the three executioners assigned to the three
prisoners blind-folded the priscners nnd made them stand up. Each execuliocns
er fired cne round at tho head of his priscner with a pistcl, All
priscners fell but were atill writhing in pain, The executicners, Warrant
Of ficer YOSHIMURA and Chief Petty Officer TANAKA, feeling sorry tc make

heart cf their respective orisoner, Warrant Officer KAWACHI confessed to
have svung his sword at his priscner,

5. Cremation,

After completing the executicn the emecuticners crdered
KATO, a civilian attached te the Navy (CB), to cremate the bedies at the
rematcriom, Among thcse who assisted in cremating of the bodies is SiSIKI,
civilian, vho is still living at the present, Furthermore, cn the following
day part of their bones were picked up and were buried in their graves,

6, Personal Belcngins cf the Dead Prisoners.

On the 21st and 23rd of September this year, the follcwing items
were collected at the crematcriums Two buckles, cne hobenail (made in
U.8,A.) The wristwatch, rings etc, which civilian TSUTSUMI and cthers tcok
from the priscmers were returned at the investigntion and are ncw in the
hﬂdl&fthﬂ.ﬂ.ﬂm.

- (Signed) MASUDA

Commander, U, S, Navy.




l THE PACIFIC CJMMIND
AdD UNITED STATES PACIFIC FLEET

HEADQUARTERS OF THE COMMANDER NAVAL FORCES MARIANAS
NAVAL FORCES MARSHALLS-CAROLINES AND MARSHALLS- CAROLINES AREA
i ®1 NOV 1945

I hereby uertifg that the annexed are true exce taken from the
official records of er Naval Forces, Marianas the case of

< - Shimpei ASANO, et al, and consist of the following:

It l: Exgerpts from the chargea and specifications dated
15 July 1947.

2. Military Cormission Order No, 40 in re /SANDO, Shimpei,
former Rear Admiral, IJN, et al, dated 17 February 1948.

5 3. hotion of the convening authority, The Commander Mariamas
| Area, dated 17 February 1948.

4« Aotion of the reviewing authority, the Commander in

Chief Pacific and Upited States Pacific Fleet, dated
4 March 1948,

5. Aotion of the confiming euthority, the Secre
the Navy, dated 27 July 1948. =
i | Fy ' /
- | ’m

H. L.

of

»
Commander, U. S. Navy.
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| A16-2/¥T12 UNITED STATES PACIFIC FLEET
| 13-JDM~cn . COMANDER MARIANAS
| Serial: 15488 15 July 1947.
| From: The Commander Marianas Area.
| To 1 Lieutenant Commander Joseph A. REGAN, USN, and/or
| Lieutenant James P, KENNY, USN, and/or your successors
| in office as Judge Advocates, Military Commission,
l Commander Marianas,
I' Subject: Charges and Specifications in the case of:
i ASANO, Shimpei
I UENO, Chisato
[ NAKASE, Shohichi
| ERIGUCHI, Takeshi
| KOBAYASHI, Kasumi 1
| TANAKA, Sueta ‘
I 1 The above named persons will be tried before the Military
ii Commissien of which you are Judge Advocate upen the following charges and
| specifications. Yom will notify the president of the commission accordingly,
! inform the accused of the date set for trial, and summon all witnesses, both |
A i| for the presecution and for the defense. |
! |
I CHARGE I |
I
I MURDER |

| In that ASANO, Shimpei, then a captain, IJN, and commandant of the 4lst |
Naval Guards, UENO, Chisato, then a surgeon lieutenant commander, IJN, and .
|acting head medical officer of the 4lst Naval Guards, NAKASE, Shohichi, then
|a lisutenant commander, IJN, and acting executive officer of the 4lst Naval |
|Guards, ERIGUCHI, Takeshi, then a dentist ensign, IJN, attached to the Jlst |
|Naval Guards, ROBAYASHI, Kazumi, then a corpeman warrant officer, IJN,
jattached to the 4lst Naval Guards and others to the relator unknown, all
[ | ttached to the military installations of the Imperial Japanese Navy, Dublon
fsland, Truk Atell, Careline Islands, and while so serving at said military
installntions, acting jointly and in the pursuance of a common intent, did,
leach and together, at Dublon Island, Truk /toll, Caroline lslands, on or
Bbout 20 June 1944, at a time when a state of war existed between the
[United States of ‘merica, its allies and dependencies, and the Imperial
Japanese Empire, willfully, felomiously, with premeditation and malice afore-
ught, and without justifiable cause, assault, strike, kill and cause to
killed, by beheading with a deadly weapon, to wit, a sword, an American
risoner of war, name to the relator unknown, said prisoner of war being
and there held captive by the srmed forces of Japan, this in vielatien
f the law and custems of war,

Exhibit  7(2) i




CHARGE I (continued)
SPECIFICATION 2

In that ASANO, Shimpei, then a captain, IJN, and commandant of the |
J'.lut Naval Gunida, UENOD, Ghiantn, then a surgeon linutanant commander, IJN,
and acting medicel efficer of the 4lst Naval Guards, NAKASE, Shuhiuhi |
| then a lieutenant commander, IJN, and acting executive officer nf the ﬂ'-lt-
| Nawal Guards, TAMAK), Sueta, then a leading seaman, IJN, attached to the
|.1.lat Naval Guﬁrda all attached to the military installations of the Imperial |
| Japaneae Navy, Dublon Island, Truk Atoll, Caroline Islands, and while so
| serving at said military installations, acting jointly with NAGASHIMA,
| Mitsuo, then n chief petty efficer, IJN, attached to the 4lst Naval Guards,
{|and others to the relator unknown, and :I.n the pursunnce of a n intent,
||did, each and together, at Dublon’ Islend, Truk Atell, Caroline “slands, on
I or about 20 June 1944, at a time when a atate of war aziutad between the
|United States of fmerica, its allies and dependencies, end the Imperial
| Japanese Empire, willfully, feloniocusly, with premeditation and melice
|nfbruthw.ght and without justifinble cause, assault, wound, strike, kill,
|'un~:i|. cause to be killed by stabbing with a deadly m:m.pun, to wit, n bnyonat
on \merican priscner of war, naome to the relantor unknown, said 'prilﬂnﬁr of
| war being then and there held captive by the armed forces of Japan, this in |
|vinlntian of the law and customs of war, |

CHARGE II
VIOLATION OF THE LLW LND CUSTOMS OF VIR I

SPECIFICATION 1

|
I
|
!
! In that ASANO, Shimpei, then a captein, IJN, and commandant of the
|41st Naval Guards, UENO, Chisato, then a surgeon lieutenant commander, IJN, |
ll:md acting hend nedinnl officar u-.f the jlst Naval Guards, N.EISE, Shohichi,
|'1:han a lieutenont commander, IJN, and acting executive officer of the ﬂlt
vol Guards, EKOBAYASHI, Kasumi, then a corpsman warrant officer, IJN,
rpt.taahad to t.he Llst Naval Guards, and others to the relntor unknown, all
ttached to the military installntions of the Imperial Jnpanese Navy, Dublon
. sland, Truk itoll, Caroline Islands, and whilo so serving at said military
T nut.ullatians, ncting jointly and in the purguance of a common intent, did,
{ jpach and together, ot Dublon Island, Truk Atoll, Caroline Islands, on or
bout 20 June 1944, at a time when & state of war existed between the
nited States of /merica, its nllies and dependencies, and the Imperial
apnnese Empire, willfully, unlawfully, inhumonely, and without justifiable
o, nssault, strike, mistreant, torture, and abuse, on American prisoner
f war, name to the relator unknown, then and there held captive by the
rmed forces of Japan, by conducting, before o group of Japanese nationals,
enl explorations im and upon the live body of the sald American
risener of war, consisting of subecutansous cuts on the breast, abdomen,
erctum, right thigh, and right foot of the said American prisoner of wer,
8 in viclation of the law and customs of war,
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/s/ C. A. POFNALL,
Rear idmiral, U, 8, Navy,
The Commander Marianas /rea,
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MILITARY COMMISSION ORDER NO. 4O
{mu ASAND, Shimpei, former Rear dmiral, IJN, et al)

i 1. on 22 Soptember 1947, sSANO, Shimpei, former rear adofral, IJN, .
¥ m, Chisato, former surgeon commander, IJN, Shohichi Inmr J.iﬂt«m
. commandor, IJN, ERIGUCHI, Takeshi, former dentist eutenant OBAY L8 ..ar;:
Fazumd, former corpsman ensign, and T.NiKi, Sueta, formor pﬂtt.r uﬂim firet ' 8
. class, iJW, werd tried and convicted by a United States Military Commission con= : -
*wnndbya:dnrotthnﬂmmdnrlhrimxm,ﬂltudﬂ!‘nbma.ryl%‘?,atthl v
" Hoadquarters, Commander Marisnas, Guem, Marianas Islands, on the below listed
- charges and specifications:

(S
~ CHoRGES:

CH.ROE I - MURDER (two specifications).
Speg.Naturs of Placo of Date of Nomo of accused
Qflonse Offense Offenso il
1 Killed one american Dublon Island, 20 June 19L4 aSaN0-NAK.SE
POW, namo unknown, Truk .toll, UENO-ERIGUCHI
2 Killed onc .merican Dublon Island, 20 June 19Li oSaNO=NAK..SE
POW, nomo unknown Truk ..toll. i UENO-T..NAKA
| i cumn-mmwmmmmamu.pmnam.) >
| Spec.Nature of Dato of Nome of iccused |
Qffonso : Qf_ew_ Offonse t

1 Mistroatmont of ono Dublon Island, 20 June 1944 wSaNO=UENO AN
amoricen POW by Truk .toll. MK, SE~-KOBaYaSHT

unnecessary surgorys.
2 Feiled to control Dublon Island, 20 June 19LL «S5aND
> members cf his command Truk .utoll,
A permitting them to com~

ol dtl' ﬂtlmth. m‘b
e gl two .morican POWs.

3 Failed to protect two Dublon Island, 20 June 1944 «5.ND
amorican POWs, . Truk ~toll.

b rmummm Dublon Island, 20 Juno 1944 UENO
: Truk atoll,




mmﬁmu:mm proved in part,
words 'M.K.SE, Shohichi, then a ]
mmﬂhuﬂimﬁthlmlﬂﬂmj {
muﬂmm, IJN, nmwmmmum.

then a
which words are not proved. :
Tho second specification of the socond charge proved. :
The third specification of the second charge proved. A
wnd that tho accusod, ASAM), Shimped, is of the second charge guilty,
h.8 to the accused, UEND, Chisato: - \
The first specification of tho first charge proved.
The secopnd specification of the second’ charge proved.
wnd that the accusc ,UENQ, Chisato, is of the first charge mﬂh‘.
"The first specification of the second charge proved in part, proved

X axcept the words 'MaKASE, Shohichi, then & liocutenant commander, IJN,

3 and acting exocutive officor of the 4lst Naval Ouards, KOB.YaSHI, Kazumi, .

g ¥ thon a corpsman warrant officor, IJN, attached to the Llst Naval Guards,'

which words are not proved.

i The fourth specification of the sccond charge proved.

T;cI «wnd that the accused, UEBNO, Chisato, is of the second charge guilty.

5 ".s to tho accused, il KiSE, Shohichi:

bt The first spccifioation of the first chargo proved.

- The sccond epecificuiion of tho first chargo proved,.

Ef,’f and that the accused, N.UL.SE, Shohichl, is of the first charge guilty,

o "The first specification of thc sccond charge not proved.

| that the accuscd, NiK.SE, Shohichi, is of the second chargo not gl.ﬂ.lm -
Ly tho commission does thorefore acquit the said NAK.SE, Shohichi, of t.hn =
& cond chargo.

to the accused, ERIGUCHI, Takoshis

first apaui!inat.:l.qn o.t thn first charge proved.
that the accusod, » Tekoshi, is of the first charge guilty.

to the accused, KOBAYASHI, Kazumi:
first specification of the first charge proved.
that the accusod, KOB.Y.SHI, Kazumi, is of the first charge guilty.

first spocification of tho sccond charge not proved,

that the accused, KOBWYuSHI, Kazumi, is of the second charge not
3 and the commission doos thorefore acquit the said KOBL.Y.SHI,
s of the second charge.

to the accusoed, T.luKi, Suctas L
second specification of the first charge proved. ",'
mmtmmmmuamzmmmw.
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"The commission, thorefore, sentences him, n..x..u. Shohiuh.'l.. to be
confined for the term of his natn.'lﬂl life,

"The commission, thorefore, sentences him, ERIGUCHI, Takeshi, to be
hanged by tho neck until deed, Warthunmharu concurring.

"The commiseion, therefore, sontences him, KOB.Y.SHI, Kazumi, to be
confined for thu term of his naturel life,

#The commiesion, thereforas, sontences him, TullaK., Sueta, to be hanged i
by the neck until dond, two-thirds of the membors concurring.” ~ A

2, On 17 Fo 1948, tho Convening .uthority (Commondor Marianas) took
tho fu%.‘l.oning action (subjeet to certain romarks and recommendations not herein
cuctod) s

Mthe proccedings, findings of guilty, ond tho sentencos in the foro= i
going case of .SiNO, Shimpei, UENO, Chisato, N.KiSE, Shohichi, ERIGUCHI, ,
Tokoshi, KOBAY.SHI, Kagumi, and T.NiKi, Sueta, are approvod.

i - "iSAND, Shimpoi, UENO, Chisato, ERIGUCHI, Tokeshi, and T.NiKi, Sucta,
1 will be roteined in confinemont at tho Wer Criminal Stockade, U: S.
Morine Barracks, Guon, pending instructions from higher suthority.

w. "NLEASE, Shohichi, and KOR.YASHI, Kazumi, will bo trensferred to the

custody of thuﬂamuniingﬂmorulufthﬂﬁthuu S. amy, via tho first
avallable Unived Stetss ship, to sorve their respective sentonces of
confinement in Sugamo Prison, Tokyo, Japan."

Cs «. PONNALL,
Raar.dm.i.rﬂ,ll&. Navy,
The Commender Marianns uroe,

ce:

Commonder in Chief, Pacifie and U. S. Pacifie Fleot (3)
Judge Advocate General, U. S. Navy (3)

Suprome Commander for the .llied Powers (3

Commanding General, U. S. 8th .rmy, .mpan )

Notional Wer Crimes Officor, Washington, D. C. (3)
Commanding Officer, Marino Burru.‘lu, Guem (3)




|
|| soon thereafter as practicable by the Commander Marianas Aren pursuant to

| Pacific Ocean Areas; ond the Judge /dvocate General of the Navy (JAG des-
! patch 311730 July 1946). The commission was authorized to take up this

, specificntions) was issued 15 July 1947 and served on the nccused on 21

!' The military commission, composed of irmy, Navy, and Marine Corps

|
|
i: for noval courts to meet the nccessities of the trinl nnd to use the rules o:
I
|
|

UNITED STATES PACIFIC FLEET
| COMM/NDER MARLINAS

| FR12/L17-10
02=JDM=10

| Serial: 1906 17 FEB 1948

officers, in the foregoing cose was ordered convened 1 March 1947, or as

his inherent outhority as a military commander and tho specific authori-
sation of the Commander in Chief, U. S, Pacifiec Fleet (CinCPac conf. serinl
0558 of & March 1946) and Pacific Ocean Areas, and Military Governor of the

cage as indicated in the precept. The order for trial (charges and

| July 1947. The trinl was held under authority of Nawvanl Courts and Bonrds,
| except that the commission was authorized by the precept to relax the rules I

evidence and procedure promulgated 5 Docember 1945 by the Supreme Commander
for the Allied Powers in his Regulntions Governing the Trinls of Accused 'Purl
| Criminals, and modifications thereof, os necessary to obtain justice.

killed in June 1944 at Dublon Island by the six accused.

The record shows that three of the nccused, nomely, ASANO, UENO, and

| NLEASE were convicted on two specifications of murder and that the three

| other accused, namely, ERIGUCHI, KOBAYASHI and TANAKA were each convicted

| on one specification of murder. One of those, NAKASE, convioted of two
 murders was sentenced to life imprisomment. Two of those, ERIGUCHI and 1
| TANAK!, convicted of one murder each, were sentenced to death by hanging.

| The lotter two, one of whom wns a dentist ensign and the other a leading

| serman at the time, performed, in my opinion, the immedinte acts which

|' brought nbout the deaths of tho two prisoners in obedience to superior

| orders. ERIGUCHI actually beheaded one of the prisoners with a sword

| and TANAKA was the first one in a squad of men to bayonet the other pri-
|soner, Thile their acts were brutal and unrarranted and unsuthorised in
{law it does not nppear that their conduct in earrying out thelr orders was
||Il¢rﬂ severe or aggravated than the nature of thoir acte and orders required.

“ The command of a superior neither excuses nor justifies an unlawful act
but may be given consideration in determining the culpability of an accused
(Para. 345.1, War Department Basic Field Marual, FM 27-10), In view of all
the circumstances ns indicated in the record the Convening Authority does

not believe the culpability of ERIGUCHI and TANAKA equal to that of their
superiors who issued the orders. In this connection a review of all pre-
ivious trials in this area reveals that no person has boen sentenced to
death, as finally approved, who was convicted of murder which he committed
without aggravation while acting in obedience to superior orders,

|
The evidence establishes that two imerican prisoners of war were L‘I.lnga:!-
!
t
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COMMANDER MARIANMAS

|
- UNITED STATES PACIFIC FLEET |
|
I |
| FF12/A17-10 |
| 02-JDM-ro

| Serial: 1906 179FEB 1948

In view of paragraphs three and four mbove and because the Cenv
Authority believes that the punishmont for similar war crimes should, insefn:
as practicable, be uniform, it is recommended that the Secretary of the Navy

| commute the death sentences of ERIGUCHI, Takeshi and TANAKA, Sueta to that
| of life imprisormont, (Sec. 481 NOC, & B, rofers).

Il Subject to the nbove the proceedings, findings of guilty, and the
' sentonces in the foregoing ensc of ASANO, Shimpei, UENO, Chisato, NAKASE,

| Shehichi, ERIGUCHI, Takeshi, KOB.YASHI, Kazumi and TANLKL, Sueta are apprevor |
|

LS.%0, Shimpoi, UENO, Chisate, ERIGUCHI, Takeshi and TANiKi, Sueta will |
| be retained in confynement at the Tar Criminal Stocknde, U. S. Marine !
| Barracks, Guam, pending instructions from higher autherity, |
| |

I NLKASE, Shohichi and KOBAYASHI, Kegumi will be transferred to the
| cnatody of the Commanding Genoral of the 8th U, S. Lrmy, via the first
:iu'm!.lﬂbla United States ship, to serve their resvective sentences ef cone

| finement in Sugemo Prison, Tekye, Japan,

I
i: nl lllln.- PM*IPL,
Rear dmiral, U, 5, Navy,

The Commrnder Marianas Area,
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I THE PACIFIC COMMAND
| ARD UNITED STATES PACIFIC FLEET
f Headquarters of the Commander in Chief

| Cincpacflt File o/o Fleet Post Office, |
: Al77-25 San Franecisco, California, |
| Serdal 1072 4 MAR 1948

| The proceedings, findings of guilty, and sentences » in the feregoing :

| oase of ASANO, Shimvei, UENO, Chisato, NAKASE, Shohichi, ERIGUCHI, Takeshi, |

| KOBAYASHI, Kazuml, and TANAKA, Sueta, and the action of the convening author
ity thereon, are amproved.

| The reviewing authority concurs in the recommendation contained in the
| convening authority's action to the effect that the death sentences ef the |
| @accused ERIGUCHI, Takeshi and TANAK., Sueta be commuted to life inpriaamant.l

( Prier to the execution of the death sentences adjudged in the cases of |
|ASANO, Shimpei, UENO, Chisato, ERIGUCHI, Takeshi and TLNiKL, Sueta, the
|record is, in conformity with Section D-14 Naval Courts and Boards and Chief
|of Naval Operations serial O1P23 of 28 November 1945, referred, via the Judge |
] | idvocate General of the Navy, to the Secretary of the Navy,

I JOHN L., McCREA |
I Vice Admirel, U. S, Navy, l
Deputy Commander in Chief I
United States Pacific Fleet.

[{

Te: Secretary of the Navy (Office of the Judge lMdvocate General). !

fRet  Record of proceedings of a trial by a Military Commission of ASANO, 5
Shimpei, UENO, Chisato, N/KASE, Shohichi, ERIGUCHI, Takeshi, KOBAYASHI, |
Kagumi, and TANAK.L, Sueta,
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NAVY DEPARTMENT

| JiG3I:HH:mns Washingten 25, D,C, '
417-10/0Q(7-15-48) 161779 '

27 JUL 1948

| Te Cemmander Mnrinnas fAren.

|| Vins Commander. in Chiaf, United States Pacdfie Flaat.

|

| Subj: Military Commission case of former Crptain Shimped Lsane, Imperial

| Japanese Navy, former Surgeon Lisutenant Cemmander Chisate Uene,

| Imperial Japanese Navy, former Lieutenant Commander Shehichi

' Naknse, Imperinl Japanese Navy, former Dontist Ensign Tnkeshi -

| Eriguchi, Imperial Japanese Navy, former cerpsman warrant officer ,
Kammi Kebaynshi, Imporinl Japanese Navy, and Sueta Tanaka, i

; former leading seamnn, Imperial Japanese Navy, tried in joinder

! by a military cemmission, convened 22 Serntember 1947, by the

| Cemmander Marianas Area,

|

|1, In accordance with the provisions of Section D-14, Naval Courts and
iiBunrdu, the Sccretary of the Navy, on 1 July 1948 confirmed the sentences
| of death adjudged as to former Captain Shimpei lsano, Imperial Japanese
| Navy, and former Surgeon Lieutenant Commander Chisate Ueno, Imperial
| | Japanese Navy, and cciarmuted to imprisomment at hord laber for the terms
|lof their natural lives the sentences of death of former Dentist Ensign |
| Takeshi Eriguchi, Imperinl Japanese Navy, and Sucta Trnnka, former lead-
! ing seaman, Imperial Japanese Navy.

|2. The sentences upon which the aferesald nction was taken are as follews:

"The Commission, therefore, sontences him, Asane, Shimpei, te
be hanged by the neck until dead, two=thirds of the membors
concurring.

"The Commission, therecfore, sentences him, Uene, Chisato, to-- _
be hanged by the neck until deand, two=-thirds of the members
concurring." v

i _I "The Cormimsion, therefore, sentonces him, Eriguchi, Trkeshi,
| to be hanged by the neck untll dead, two-thirds ef the nmembers
I concurring.”

| "The Cemmissien, thorefore, sentences him, Tenake;iSusth,-te, -
be hanged by the neck until dead, two=-thirds of the members '
concurring.” .

« The Commander, Marisnas ‘rea, the convening authority en 17 Fe -
1948, subjeot to remarks, appreved the proceedings, findinge of ty, ,
| the sentencep, It mas recommended that the Secretary of the Navy cem=- |

te the death sentences of Eriguchi, Takeshi and Tanaka, Sueta, to that |

iof 1ife impriscmment,




JLG:T:HHimas
A17-10/0Q (7-14-48) 161779

:L. The Deputy Commander in Chief, United States Pacific Fleet, the re-
| Viewing authority, on 4 March 1948, approved the proceedings, findings
(of guilty, and sentences, and the action of the convening authority

| thereon, and concurred in the recommendation contained in the convaning
jauthority's action to the effoct that the death sentences of the agcused
'Eriguchi, Takeshi and Tanaka, Sueta be commuted to 1ife imprisomment,

5« Subject to any directives issued by the Commander in Chief, United
\States Pacific Fleet, the Commander Marianas ‘rea is directed to effect
(the execution of the sentences of death as confirmed. It is further
|directed that the sentences be carricd &nto effect at a date to be desig-
mnated by the Commander Marianas Area not earlier than 15 September 1948
|at Guam, Marianas Islands, and that a report of tho execution of the death
sentence in each instance be submitted to the Secretary of the Navy.

I

|

. /8/ John Nicholas Brown
| icting Secretary ef the Navy,

’bnm’ to1
;i Chief of Naval Operntioms,
i'

e ettt
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Cape of {
HARA, Chulehi
October 27, 1948

RECORD OF PROCEEDINGS
of a
MILITARY COMMISSION
convened at
United States Pacific Fleet

Commander Naval Forces, Marianas
Guam, Marianas Islands, 1
by order of

The Commander Naval Forees, Marianas




THE PACIFIC COMMLND
AND UNITED STATES PACIFIC FLEET

HEADQUARTEIS OF THE COMMANDER NAVAL FORCES MARTANAS
| NAVAL FORCES MARSHALLS=CAROLINES AND MARSHALLS-CAROLINFS AREA

| t 1 NOY 1948
I hereby certify that the annexed are true oxcepts taken from the

official records of Commander Naval Forces, Marianas in the easec of
Hiroshi IVANAMI, et al, and consist of the following:

1. Excerpts from the charges and specifications dated

39
2, Military Commission Order No. X in re IWANAMI, Hiroshi, # a8
former Captain, IJN, et al, ddated 8 November 1947.

3. Excerpts from the action of the convening authority,
The Commander Marianas Lirea, doted 8 November 1947.

4s ALction of the reviewing authority, the Commander in
Chief Pacific and United States Pacific Fleet, dated
28’ Nowenber 1947.

\ 5. Action of the confirming authority, the Seeretary
' of the Navy, dated 9 April 1948. | |

i bga |

H. L. OGDEN,
Commander, U, 5, Navy.
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| FF2/A16-2 UNITED STATFS PACIFIC FLEET :
I' 13-JDM=cn COMMANDER MARLANLS j
| Serfal: 12147 8 May 1947

|| From: The Commander Marianas Ares,

| Tos Lieuterant Commander Joseph A, REGAN, USK, and/or |

i Lieutenant James P, KENNY, USN, and/or I
! your successors in office se Judge Ndvocates, !
Military Commission, Commander Marianas,

Subjeot: Charges and Specifications in the case of:

IMANAMI, Hiroshi
KANTKALVA, Hidehiro
OISHI, Tetsuo
ASAMURL, Shunpei

LE RN B R RN R NN NN

IGSHIZAF&. Kﬂnﬂnburﬂ

HOMMA, Hachiro

PATANABE, Mitsuo

TANABE, Mamoru

MUKAI, Yoshihisa

KLiTISHIML, Tatsusaburo

:I Sﬁﬂ'm., Tl'l.'l.'l:l.m

I TLANAKL, Tokunosuke
AKABORI, Toichire
KUWABARA, Hiroyuld
TSUTSUI, Kisaburo
NAMATAME, Kasuo

i TAKAISHI, Susumu

! MITSUHASHI, Kichigoro

: 1. The above named persons will be tried before the Military
Commission of which you are Judge Ldvocate upon the following charges and
|specifications. You will notify the president of the commission accordingly,
|inform the accused of tho date set for trial, and summon all witnesses, both
\for the prosecution and for the defense,

CHLRGE I
MURDER

SPECIFICLATION 1

|rl-l-l'lilil!lll-l"l-l'llnlnl-illi'r!iiilliilli.lllli-----iii----. Ll A A R R Y N NN Y

|

rl
1]

SPECIFICATION 2

|L""""*""""l"'l*'lil---tiaod--t-a-lta---l-------------llliiiiil---i
|
|
|

Exhdbit g (2)
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SPECIFICATION 3 .
In that IN.NAMI, Hiroshi, then a Surgeon Captain, Imperial Japanese Hnr},
Commanding Officer of the Fourth Naval Hospital and Chief Surgeon of the Fourth
Fleet, attached to the military installations of the Imperial Japanese Navy,
Dublon Island, Truk Atoll, Caroline Islands, KAMIKLVA, Hidehiro, theg a surggor
lieutenant, Imperial Japanese Navy, OISHI, Tetsuo, then a surgeon lieutenant
Imperial Japanese Navy, ASAMURA, Shunpei, then an ensign, Imperial Japanege Nex
TOSHIZATY, Kensaburo, then a corpsman chief petty officer, Imperisl Japanese |
Navy, HOMIL., Hachiro, then a corpsman chief petty officer, Imperial Japaneso
Navy, FATANABE, Mitsuo, then a paymaster chief petty officer, Imperial Jnpangse

Navy, MUKLY, Yoshihisa, then a corpsman chicf petty officer, Imperinl Japanede
Havr; Iﬁ""fﬁﬁll-’..‘n, Tutnu;ubtm, then a corpsman E-atg afﬂqar'ﬂrﬁ: nluua,p%m-

perial Javenese Navy, SAUADL, Teuneo, then n paymaster petty officer first clac
Imperinl Japanese Navy, TLNAK/, Tokunosuke, then a cornsman petty officer fire:
class, Immerial Japanese Navy, NAMATAME, Kogzuo, then o corpsman petty nmm?

| Navy, TANABE, Mamoru, then a corpsmen chief petty officer, Imperial Jamneua%

| second class, Imperial Japanese Navy, TAKAISHI, Susumu, then a corpsman p-attrf

officer firat class, Imperinl Javanese Navy, AKABORI, Toichiro, then a corpsman

| petty officer second clnss, Imperinl Japanese Navy, KUVABARA, Hiroyuki, then p
| corpsman petty officer second class, Imp.rial Japanese Navy, TSUTSUI, Kisa

| then a corpsman petty officer second clas=, Imperial Japanese Navy, MITSUHASHJ,

' Kichigoro, then a corpsman petty officor second closs, Imperinl Japanese Navy

all attached to and serving at the Fourth Navnl Hospital, attached to the mili-

| tary installations of the Imperisl Jananeso Ravy, at Dublon Island, Truk ‘toll.
| Caroline Islands, and others to the relator unknown, did, each and together, én
| or about 20 July 1944, at Dublon Island, Truk 'toll, Carcline Ielands, at a

| time when a state of wor existed between the United States of ’‘merieca, ite 711

'and Dependencies, and the Imperial Japanese Enpire, wilfully, feloniously, wii:
| premeditation and malice nforethought, and without justifiable cause, assault
strike and kill, by bayoneting with fixed bayonets, spearing with spears, and |
by beheading with swords, two (2) ‘merican Prisoners of War, names to the -

| relator unknown, both then and there held captive by the armed forces of Japan,

| this in viclation of the law and customs of war,

CHARGE II i
VIOLATION OF THE L. AND CUSTOMS OF VAR
SPECIFICATION 1

b L Ll L T T YRR I ‘e

i SPECIFICATION 2

|I‘ti|-l-l--it-rhlio------oli-i|'||r-|d'---iiqi-iylooil'rnnl-.rl---l-r-lrllnillni---II-l-Ill-l--
|
| SPECIFICATION 3 |

LA AR R R R N T Y Y SRR i “i-lir!*liinlii.lii]thitt-ii’r'l'ijllli.-

I SPECIFICATION 4 |
( I
ilr'l"iill-l-ln lllll -I"Ii-illll-llillI-Il-l-i-iovllrlq --Iiil-'.-ll!-'li...l-.ll'i."'l-.'r |

! SPECIFICLTION 5 -
I

Iilliiiiliil#ii!iilithl-liilii-1#-ililIi-i-i-p‘.cc.iibiiQ-'--augyiuonp---‘r--

SPECIFICLTION &

lh

1
li#iiillitl-l-il!lliit-l'lllitt-ilii.i--Q-itfl.-'lllitlil-iriiii--nu.-;-.n-.

/a/ g : Pownall,
Rear idmiral, U, 8. Navy,
The Commander Marianas Ares,
U ExbiMy g (3)
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FF12/%C4 UNITED STATES PACIFIC FLEET
| 02-JDM-hn COMVANDER ik RIANAS ~
8 November 1947,

MILITARY COMMISSION ORDER NO. 39 {

(In re ITANAMI, Hiroshi, former Captain, IJN, et al) JF

1. On 10 June 1947, IFANAMI, Hiroshi, Captain, IJN, KAMIKAVA, Hidehi
Lieutenant Commander, IJN, OISHI, Tetsuo, Lieutenant, IJN, ASAMURA, Shimped,|
Lieutemant, IJN, SAKLGAMI, Shinji, Lieutemant (jg), IJN, YOSHIZAWA, Kensa
Ensign, IJN, HOMUA, Hachiro, Parrant Officer, IJN, WATANABE, Mitsuo, Tarrant
Officer, IJN, TANLBE, Mamoru, Farrant Officer, IJN, MUKAI, Yoshihisa, Warra
Officer, IJN, KAVASHIMA, Tatsusaburo, CPO, IJN, SAVADA, Teuneo, CPO, "JN,
TANAKA, Tolkunosuke, CPO, IJN, AKABORI, Toichire, CPO, IJN, KUVABARA, Hiroyul
CPO, IJN, TSUTSUI, Kisaburo, CPO, IJN, NAMATAME, Kaguo, CPO, IJN, TAKAISHI,
Susumu, CPO, IJN, and MITSUHASHI, Kichigoro, CP0, IJN were tried and convieted
by a United States Military Commission convened by order of the Commander
Marianas irea, dated 21 February 1947, at the Headquarters, Commander
Marianas, Ouam, Marianas Islands, on the below listed charges and speeifica-
tions.

CHALRGE I - MURDER (Three specifications),
' Date of

' $peg Nature Elage Qffense Name of Locused

| 1. K111 6 POV's Dublon Island, Truk 1-30-44 IVANAMI
h Atoll, Carocline
Islands,

| 2. Kil1 2 FO"'s Dublon Island, Truk 2-1-44 ITANAMI-SAKAGAMT
i atoll, Caroline
|

L Islands.
| 3« Kill 2 POT''s Dublon Island, Truk 97-20=44 ITANAMY-KAMIKAVA~OISHI= |
fitoll, Caroline LSEIMURA-YOSHI ZAV . =HOMM. -
Islands. VATANABEyTANABE=-KATASHIMA-
SAVAD . =TANAKA =NAME TAME=
TAKATSHI=AKABORT=KUT\BAR =
TSUTSUT=-MITSUHASHI-MUKAI
| CHARGE II - VIOLATION OF THE LAT AND CUSTOMS OF T'AR (Six speeifications).
| Date of
| §peg Nature Elage Offenge Hame of ‘ccused
|' 1, Failed to control Dublon Island 1-30-44 TWANAMT
| persons under his Truk Ltoll
! commond ,
I | 2. Failed to control Dublon Island 2-1-44 TRANAMT
persons under his Truk Ntell
comnand , '
3. Fallure to protect Dublon Island 2-1-44 IFANAMI
2 POFig Truk Atoll ,
4 TFalled to control Dublon Island 7-20-44 ITANAMI
persons under his Truk Atoll
command,
5. TFelled to protect Dublon Island 7-20-44 TPANAMT
2 FOT'g Truk Atoll
6. Prevent honorable Dublon Island 2-3-44 IVANAMI

| burisl of 6 POV's. Truk Atoll
II‘IIIDIm: On Charges and Spoeifications with reference to each acoused:

' "is ma accused, Ivanami, Hiroshis

The specifivation of the first charge proved.
The second specification of the first charge not proved,
The third specifiecation of the first charge prowed. '
And that the accused, Iwgnami, Hiroshi, is of the firet charge m'l‘.r. \

Badbit 8 ()
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! FF12/Wc4 MILITARY COMMISSION ORDER NO. 39 (Contimued)

FINDINGS: (Continued)

l "The first specification of the second charge proved, | t
The pecond specification of the second charge proved, ;

The third specification of the second charge proved,.
The fourth specification of the second charge proved,.
| The fifth specifieation of the seecond chorge proved.
[ The sixth specification of the seecond charge proved.
| And that the accused, Iwanami, Hiroshi, is of the second charge guilty.

"is to the accused, Komikawn, Hidehiro:
The third specification of the first charge proved.
And that the acoused, Kamikawa, Hidehiro, is of the first charge guilty

"As to the accused, Oishi, Tetsuo:
The third specifiention of the first charge proved.
And that the accused, Oishi, Tetsuoc, is of the first charge gullty.

"As to the mccused, ‘samura, Shunpei:
The third epecification of the first charge proved.
ind that the accused, Asamura, Shunpei, is of the first charge .g'l-l:lltur.

I.
|
I
|
I

"As to the accused, Sakagami, Shinji:

The second specification of the firat charge proved in part, proved
except the words "IVANAMI, Hiroshi, then a Surgeon Captain, Imperial
Japanose Navy, Commanding Offiecer of the Fourth Naval Hospital and™ and
the word "both," which words are not proved.

And that the accused, Sakagami, Shinji, is of the first charge guilty.

"is to the accusec, Yoshizawn, Kensaburo:
The third specification of the first charge proved, I
And that the accused, Yoshizawa, Kensaburo, is of the first charge guiis

: "As to the accused, Homma, Hachiro:
The third upac:l_ﬂnatiun of the first charge proved.
ind that the accused, Homma, Hachiro, is of the first charge guilty.

' “is to the mccused, Fatanabe, Mitsuos
| The third specification of the first charge proved.
! And that the accused, Fatanate, Mitsuo, is of the first charge gullty.

"As to the accused, Tanabe, Meamoru:
The third speclficatlion of the first charge proved.
And that the accused, Tnnabe, Mamoru, is of the first charge guilty,

"Ls to the accused, Mukai, Yoshihisas
The third specification of the first charge proved, |
And that the accused, Mukai, Yoshihisa, is of the first charge guilty.

"is to the accused, Kawashima, Tatsusaburo:
The third specification of the first charge proved.
And that the ad¢cused, Kawashima, Tatsusaburo, is of the first charge

guilty.

"La to the accused, Sawnda, Tsuncos
The third specification of the first ~harge proved.
ind that the acocused, Sawada, Tsunec, is of the first charge guilty,

"is to the accusec, Tanaka, Tokunosukes
The third spocifieation ur the first charge proved,
And that the nccused, Tanaka, Tokunosuke, is of the first charge guilty.

"is to the accused, lkabori, Toichiro:

The third specifieantion of the charge prov
And that the accused, Akabori, 'miuh:l.m, u of the first charge gullty. k

Exhibit & (%
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FF12/¥C4 MILITARY COMMISSION ORDER NO. 39 (Continued)
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FINDINGS: (Contimued)

"As to the accused, Euwabara, Hiroyuki:
The third specification of tfm first charge proved.

ind that the accused, Kumnbara, Hiroyuki, is of the first charge guilty.

"As to the accused, Tsutsui, Kisaburo:
The third specification of the first charge proved,

Aind that the accused, Tsutsui, Kisaburo, is of the first charge gnﬂtryi.

"As to the accused, Nanatame, Kaguo:
The third specification of the first charge proved.
Lnd that the accused, Nomatame, Kazuo, is of the first charge gullty,

"is to the accused, Takaishi, Susumu:
The third specification of the first charge proved.

And that the apcused, Takaishi, Susumu, is of the first charge guilty.

"Lis to the sccused, Mitsuhashi, Kichigoro:
The third specification of the first cherge proved.
And thnt the accused, Mitsuhashi, Kichigoro, is of the first charge

guilty."

SENTENCES: The commission on 5 Septomber 1947 sentenced the accused as

followa:

"The commission, therefore, sentences him, Iwanami, Hiroshi, to be
hanged by the neck until dead, two-thirds of the members conecurring.

®"The commission, therefore, sentences him, Kemikawn, Hidehiro, to be
confined for r period of twenty (20) years.

"The commission, therefore, sentonces him, Oishi, Tetsuo, to be
confined for a period of twenty (20) years.

"The commission, therefore, sentences hinm, Asamura, Shunpei, to be
confined for a period of ten (10) years,

"The commission, therefore, sentences him, Sakagaml, Shinji, to be
confined for the tern of his natural life.

*The commission, therefore, sentences him, Yoshigawn, Kensaburo, to be
ec- *ined for a period of fifteen (15) years,

"The commission, therefore, sentences him, Homma, Hachiro, to bo
confined for a period of ten (10) years.

"The commission, therefore, s ncos him, Watanabe, Mitsuws, to be
eonfined for a period of ten (10) years,

"The commission, therefore, sentences him, Tanmabe, Mamoru, to be
confined for a period of ten (10) years.

"The commission, therefore, sentences him, Mukoi, Yoshihisa, to be
confined for a period of ten (10).year .

"The commission, therefore, sentences him, Kawashima, Tatsusaburo, to be

confined for a period of ten (10) years.

"The comnmission, therefore, sentences him, Sawada, Tsuneo, to be
confined for a period of ten (10) yoars.

*The commission, therefore, sentences him, Tanaka, Tokunmosuke, to be
confined for a perdod of ten (10) years. )
Exhabit & (5a)

!




—

il

| ‘W t 0

FF12/c4  MILITAKY COMMISSION ORDER NO, 39 (Continued)
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SENTENCES : (Contimued) .

"The commission, therefore, sentences him, Akabori, Toichiro, to be
eonfined for a period of ten (10) years,

"The commission, therefore, sentences him, Kuwabara, Hiroyuki, to be
confined for a period of ten (10) years, -

"The commlssion, therefore, sentences him, Tsutsul, Kisaburo, to be
confined for a period of ten (10) years.

*The commission, therefore, sentences him, Namatame, Kaguo, to be
confined for a period of ten (10) years.

| "The cornmission, therefore, sentences hin, Takaishi, Susurm, to be
confined for a period of ten (10) years,

"The commission, therefore, sentences him, Mitsuhashi, Kichigoro,
to be confined for a period of ten (10) years."

2. On 8 November 1947, the Conwvening Authority (Commander Marinnas)
took the following action (subject to certain remarks not herein quoted):

Paua# the finding on specification 1 of Charge II is set aside,

#uuddt the findings on specifications 4 and 5 of Charge II are set
| aside.

Wu##+ The proceedings, findings of gullty, except on specifications

l, 4 and 5 of Charge II mas to the nccused, IVANAMI, Hiroshi and the
sentences in the foregoing case of IVANAMI, Hiroshi; KAMIKAV/,
Hidehiro; OISHI, Tetsuo; AS/MURA, Shunpel; SAKAGAMI, Shinji;
YOSHIZATA, Kensaburoj; HOMMA, Hachiro; VATANABE, Mitsuo; TANABE, Memoru
. MUKLI, Yoshihisn; KAVASHIMA, Tatsusaburoj SAVADA, Tsuneo; TAMNAKA,
Tokunosuke; LAKABORI, Toichiro; KUVABARA, Hiroyuki; TSUTSUI, Kisaburo;
NIMATA'E, Kasuoj; TAKAISHI, Susurmuy ond MITSUHLSHI, Kichigoro, are
approved,

; PIVANAMI, Hiroshi will be reotained in confinenent at the Far Crinminal
i Stocknde, Tumon Bay Annex, pending instructions from higher authority.

| SEKAMIKATY., Hidehiro; OISHI, Tetsuoj ASAMURL, Shunpei; SAKAGAMI,
; Shinji; YOSHIZATA, Kensaburo; HOM'A, Hachiro; TATANABE, Mitsuoj
| TANABE, Mamoru; MUKLI, Yoshihisa; KAVASHIML, Tatsusaburoj; SATLDL,
' Teuneo; TLN.KA, Tokunosuke; AKABORI, Toichiroj; KUUABARA, Hiroyuki;
! TSUTSUI, Kisaburo; NAM/TAME, Kasuo; TAKAISHI, Susumu; and MITSUHASHI,
' Kichigors, will be tranaferred to the custody of the Commanding
| General of the 8th U, 5. Amy, vie the first available United States
;J - ship, to serve their respective sentences of confinement in Sugeamo
| Prison, Tokyo, Janan,®
| -
| C. A. FOUNALL,
| Rear ‘dniral, U. 8. Navy,
The Commander Marianas Area.

Copy to:

Commander in Chief, Pacifie rnd U, S. Pac’fic Fleet (3),

Judge Pdvocate General, U, 8, Navy (3).

Suprenme Commander for the Allied Powers (3).

Commanding General, U, 8. 8th Army, Japan (3),

National Tar Crimes Office, Tashington, D. C, (3).

Commanding Officer, Marine Barracks, Guam (3).
AUTHENTICATED:

I

|

]

J|Ihg Searetary. Exhibit 8 (5b)
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i FF.2/417-10/51C-26 UNITED STATES PACIFIC FLEET
| 02-JDH-rhy COMMLNDER MARTANAS |
| Nov 8, 1947 |
i; Serial: 20965

The military commission, composed of ‘rmy, Navy, and Marine Corps
officers, in the foregoing case, was ordered convened 1 March 1947, or as
soon thereafter as practicable by the Commander Marinanes /rea pursuant to
his inherent authority as a military commander end the specific uuthorimtign

£
|

of the Commander in Chief, U, S, Pacific Fleet (CinCPac conf. serial 0558,

8 March 1946) and Pacific Ocenn Arcas, and Military Gowernor of the Pacific
Ocean Area; and the Judge Ldvocate Genernl of the Navy (J.G despateh 311730 |
July 1946), The comhission was nuthorized to take up this case as indicate
in the precept. The order for trial (charges and specifications) ras iss

8 Moy 1947 and served on the accused on 10 May 1947. The trial was hald
under authority of Naval Courts and Boards, except that the Commission was .
euthorizged by the precept to relax the rules for naval courts to meet the |
| necessities of the trisl and to use the rules of evidence nnd procedure pro-
| mulgated 5 Docember 1945 by the Supreme Commander for the Allied Powers in |
| his Regulations Governing the Trials of .ccused Tar Criminnls, and modifica
| tions thoreof, as necessory to obtain justice. |
t !I """"""‘""'"""'.'l"'"'l"'l'l‘|"‘"lliiIIIl'!"III'I-'-'I!P!Ilf"‘!!"'!'l!..!l!!i!il‘!
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|

| Specification 3 of Charge I alleges "that IRANAMI, Hiroshi, then a ‘

| Surgeon Captain, Imporial Japenesc Navy, Commanding Officer of the Fourth

| Naval Hospital snd Chief Surgeon of the Fourth Fleet, attached to the milit

| installations of the Imperial Japanese Navy, Dublon Islend, Truk Atell,

| Caroline Island, KIMIKAT., Hidehiro, then a surgeon lieutenant, Imperial !

| Japanese Navy, OISHI, Tetsuo, then a surgeon lieutenant, Imperial Japanese ‘

| Navy, ASAMUR., Shunpei, then an ensign, Imperial Janancse Navy, YOSHIZAFA,

| Kensaburc, then a corpsman chief petty officer, Imperial Japanese Navy, |

| HOMMA, Hachiro, then a corpsman chief petty officer, Imperial Japaneso Hnﬂr,!

| VATANABE, Mitsuo, then a paymaster chief petty officer, Imperial Japanese |

'I' Navy, TINABE, Mamoru, then a corpsman chief petty officer, Imperinl Japanesq

| Navy, MUK.I, Yoshihisa, then a corpsman chiof petty officer, Imperirl Jﬁpu.nc?a
Navy, KAVASHIM., Tatsusaburo, then a corpsman petty officer first class, .

| Imperial Je-anese Navy, SATVADA, Tsuneo, then a paymaster petty officer ﬂr;t‘

| class, Imporinl Japanese Navy, TAN/K!, Tokunosuke, then a corpsnan potty
officer first class, Imperinl Japanese Navy, NAFATAME, Kasuo, then a corps—

|1 man patty officer second class, Imperirl Japanese Navy, TAKLISHI, Susuma,

| them a corveman petty officor first class, Imperial Japanese Hn?. AKABORI,

Toichiro, then a eco officer seccond class, Impcrinl Ja ]

| Mavy, KUTABAR., Himyukmgn m:’ a corpsman petty ofﬂ;arurnmnd nlap::?rapr-

inl Japrnese Navy, TSUTSUI, Kisaburo, then a gorpsman petty officer second

class, Imperial Japanose Newy, MITSUHASHI, Kichigoro, then n corpsman petty

officer socond clnes, Imperial Japanese Navy, all attached to and serving a

the Fourth Nawval Hospital, attached to the military installations of the r-

ial Japanese Navy, at Dublon Island, Truk Atoll, Caroline Islands, and o

to the relator unknown, did, each and together, on or about 20 July 1944, =

Dublon Island, Truk Atoll, Caroline Islandg, at a time when o state of war

existed between the United States of imeriea, its Allies nnd Dependencies,

and the Jmporial Japencse Bupire, wilfully, felomiously, with premeditation

and malice mforethought, apnd wi thout justifiable cnuse, assault, strike and

| kill, by bayoneting with fixed bayonots, epearing with spears, and by beheads
| 4ing with swords, two (2) ‘merigan Prisoners of Mar, mames to thoe relates
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;unkmm, both then and there held enptive by the armed foreces of Japan, this |
Iin Viﬂlﬂtiﬂﬂ Df thE 1“' &nd Eultﬂﬁ! nf “ﬂrq. FEEEERERERERRAERRAaGRRE R EREBRGR

|¢i'F'III.iI.!il%.'.ll.tl-i.o..'...-...'-.*'....-‘.'-"'."‘...'-.--"....'-
| &

' The proceedings, findings of guilty, excopt on specifications 1, 4, and
5 of Charge IT as to the mccused ITLNAMI, Hiroshi, and the sentences in the

foregoing case of IVANAMI, Hiroshij; KIMIKATI., Hidehiro; OISHI, Tetsuo; '
ASANURL, Shunpedjeesssessssj YOSHIZLT L, Konsnburo; HOMML, Hachiro; PATANABE, |
Mitsuo; TINABE, Mamoruj MUKAI, Yoshihisa; KATSHIM., Tatsusaburo; SATADA, |
|\Tsunco; TANAKA, Tokunosuke; AKABORI, Toichiro; KUPLBARA, Hiroyuki; |
|
|
|

|TSUTSUL, Kisaburo; NANATA'E, Kasuo; T/KAISHI, Susumu; and MITSUHASHI,
;_h{ichigom, are aporoved,

, IFANAMI, Hiroshi, will bo retained in confinement at the Far Criminal .
'Btoekado, Tumon Bay Annex, pending instructions from higher authority, |

K{J'uIEI.FI., Hil!ﬂhim; ﬂISHI, Tﬂtﬂm; IFIS;MI, Ehunpﬂii BFsABEEEFEEARApRn]
\YOSHIZATL, Kensaburo; HOMMA, Hachiro; FATANABE, Mitsuoj; TANABE, Mamoru; |
MUKLT, Yoshihisa; KAVASHIML, Tateusaburoj SATADA, Tsuneo; TAN/KL, Tokunosuke;
AKABORI, .Toichiro; KUTABARL, Hiroyuki; TSUTSUT, Kisaburc; NAMATAIE, Kazuo; ‘
[T:KAISAI, Susumu; nnd MITSUHASHI, Kichigoro, will be transferred to the
lbustody of the Cormanding General of the 8th U, S. Army, via the first '
hvailable United States ship, to serve their respective sentences of |
ponfinement in Sugamo Prison, Tokyo, Japen,

/8/ C. A, Pownall I
C. A. POPNALL, |

Rear .Ldmirnl, U, 3. Nawy,
The Commander Marianans Area, ‘

To: Cormmander in Chief Pacific and U,S, Pecific Fleet,
Re: Record of Proceedings of Military Commission - case of
former Surgeon Captain Hiroshi IVAN/MI, IJN, et al.

Gopy to: Islnnd Commander, Guan,




I THE PACIFIC COMMAND |
AND UNITED STATES PACIFIC FLEET |
Headquarters of the Commander in Chief i

Cincpaeflt File e/o Fleet Post Office, |
*17-25 San Froneisco, Californin. |
Serinl: 6801 28 NOV 1947

|

|
| |
| The proceedings, findings of guilty, except the findings cn specific- |
\ations 1, 4 and 5 of Charge II as to IVANAMI, Hiroshi, and the action r::f the |
convening suthority in the foregoing case of ITAN.MI, Hiroshi; KAMIKATA !
Hidehirc; OISHI, Tetsuoy ASAMURA, Shunpel; .sesvessscsssssss}) ‘EDSHIZAFA, !
Kensaburo; HOM'A, Hachiro; WATANABE, Mitsuo; TANABE, Mamoru; MUKAI, Yoshihisaj
[KAVASHIMA, Tatesusaburoy SATADA, Tesuneo; TANAK?, Tokunosuko; InEJ'kBﬂRI Toichiroj
KUTABLRA, Hiroyukl; TSUTSUI, Kisaburo; Nfdhl'rf.i'E, Knguo; TAKAISHI, Sunm;
and HI'IEUHASHI, Kichigoro, are approved.

I
I The record is, in conformity with section D-14, Nawval Courts and Euarda,‘
|and Chief of Naval Operations serial OlF22 of 28 November 1945, transmitted |

||to the Secretary of the Navy for confirmetion of the denth sentence as to
] |accused IVANAMI, Hiroshi, and te tho Judge Jfdvocate Genersl of the Navy for
|revieion and record. |
/s/ LOUIS DENFELD |
LOUILS DENFELD
Admiral, U, 8. Navy,

Commander in Chief Pacific
and United States Paclific Fleet,

To: Secretary of the Navy (0ffice of the Judge Advocate General);
Re: Record of proceedings of a trinl by a Military Cormission of formor
; Surgeon Captain Hiroshi IUVANAMI, I.J.N., et al.

{ I Coples to: (end, only)
Comliarinnas

IsComGuam

| Tar Crimes Officer (Guam)
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|
| N/VY DEP/.RTMENT
|
|
|

JLG1I1RAS 1hen Vashingten 25, D, C. |
417-10/0Q (4-2-48)

| 160413

! 9 APR 1948

|

Tot Cormander Marianas [irea,

| Via: Cormander in Chief, United States Preific Fleet,

| Subj:  Aotion upon Record of Military Commission Trial,

! 1. In accordance with the provislon of Section D-14, Naval Courts
| and Boards, 1937, the Secretary of the Navy, on 31 March 1948, con-
! firned the following sentence of death, adjudged by Military Commiseion:

_ () In the case of former Surgecn Ceptain Hircshi Iwanami,
it Inperial Japanese Navy, tried in joinder ~ith former Surgenn
. Licutenant Hidehiro Kamikawa, Imperinl Japanese Navy, former
' Surgeon Lieutenant Tetsuo Oishi, Imperial Japenese Navy,
I forner Ensign Shunpeil lsamura, Imperial Japanese Navy,
T T Y R R R RN N N N R R R N RN R R R R RN R RN
I csssssssssassy former Cormsman Chief Petty Officer Kensaburo _
\ ' Yoshigawn, Inmperial Japanese Navy, former Corpsman Chief 5
( Petty Officer Hachire Homma, Imp riel Japenese Navy, former |
I Paymaster Chief Potty Officer Mitsuo Uatanabe, Imperial Japanesc _
| Navy, former Ccrpsman Chief Petty Officer Hamoru Tenabe, Imperial .
I Japenese Nevy, former Corpsman Chief Petty Officer Yoshihisa ;
! Mukei, Imperial Japanese Navy, former Corpsman Petty Officer :
’ First Class Tatsusaburc Kawashima, Imperial Japanese Navy,
' former Paymastor Petty Officer First Class Tsuneo Sawada,
Imperial Japanese Navy, former Corpsman Petty Officer First
Class Tokunosuke Tanoks, Imporincl Javenese Navy, former Corpe-
man Petty Officer Second Class Toichiro lkabori, Imperial
Jannnese Navy, former Corpsman Petty Officer Second Class |
Hiroyuki Kuwebara, Imperinl Japanese Navy, former Corpsman |
Petty Officer Second Class Kisabure Tsutsul, Imperial Japanese
Ravy, former Corpsman Petty Officer Second Class Kazuo Namatame,
i | Imperinl Jamanese Navy, former Corpsman Petty Officer First
| Class Susuru Tankeishi, Imperial Japanese Nevy, and former Corps=-
man Petty Officer Second Class Kichigoro Mitsuhashi, Imperial
| Jopanese Navy, by n military commission, convened 10 June 1947,
| by the Commander Marinnas Areg =

| Il "The commission, therefore, sentences him, Iwanami,
Hiroshi, to be hanged by the nock until dend, two=thirds
of the members concurring."®

| The Cormander, Marianses Lirea, the convening suthority, ;
: on 8 November 1947, subjecet to romarks, approved the
! proceedings, findings of guilty, except on specifications
i 1, 4 and 5 of Charge II as to the accused, Iwanomi, Hiroshi
and the sentence in this case.

| The Commander in Chief, United States Pacific Fleet,
the reviewing authority, on 28 November 1947, awd
the proceedings, findings of guilty, except the find-

ings on spepcifications 1, 4 and 5 of Charge II as to
Ivamami, Hivoshi, and the action of the convening author-
ity theoreon, in this casa. l
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| 4+ Subjoct tc any directives issued by the Commander in Chief, |

United States Pacific Flect, thc Cormander Mnrianns !/rea is hereby |
| directed to effect the execution of the sentence ns confirmed. It |
i is further Aireected that the sentence be earried into effect at n |
dote to be desipgnated by the Commander Marinnas Area not earlier than
1 June 1948 at Guam, Marinnns Islands, and that n report of the execu-
tion of the sentonce e submitted to the Secretary of the Navy.,

/s/ John L. Sullivan
Secretary of the Novy.

Copy tos
Chief of Navnl Operations,
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THE PACIFIC COMMAND
| AND UNITED STATES PACIFIC FLEET

HEADQUARTERS OF TIE COMMANDER NAVAL FORCES MARIANAS - |
NAVAL FORCES MARSHALLS~CAROLINES AND MARSHALLS-CAROLINES AREA .
' 1 NOY 1968

I hereby certify that the annexed are true excerpts taken from the
official records of Commander Naval Forces Marianas in the case of Fumio
INOUE, end consist of the following:

—

1. Excerpts from the charges and specifications dated
13 March 1947. .

; 2, Mlitary Commission Order 'o. 38 (In re INOUE, Fumio, former
| Ceptain, IJk) dated 18 dug 1947.

3. Action of the convening suthority, The Comménder Merisnas
Area, dated 18 August 1947.

' 4+ MAection of the reviewing authority, the Commander in Chief
Pacific and United States Pacific Fleet, dated 29 Lugust
| 1947,

5. Opinion of the Jydge Ldvocate General of the U. S. Navy,
dated 26 January 1948,

6. ALction of the confirming authority, the Secretary of the
Navy, doted 3 March 1948,
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| | UNITED STATES PACIFIC FLEET
COMMANDER MARIANAS

A16-2/FF12
13<JDM=ro

Serial: 4445 13 Mar 1947

From: The Commander Marianas Area,
To Lieutenant David BOLTON, USN, and/or
Lieutenant James P, KENNY, USN, and/or

J Ad t
R 5 COmRToedony ossa tfol HEPLIA S 0%
Subject: Charges and Specifications = in the case of:
. Captain INOUE, Fumio, Imperial Japanese Army.

| 1. The above named person will be tried before the Military Commissirt
||of which you are Judge Advocate upon the following charges and specificationn
You will notify the President of the commission accordingly, inform the acc-
used of the date set for trial, and summon all witnesses both for the prose-
cution and for the defensas,

CHARGE I

| MURDER
SPECITICATION 1

I In that INOUE, Fumio, then a captain, Imperial Japanese Army, attached
to the Second Battalion, First South Seas Detachment, attached to the mili-
tary installations of the Imperial Japanese armed forces, Jaluit Atoll,
Marshall Islands, and while so serving at the said Second Battalion at
Jalult Atoll, Marshall Islands, did, on or about 8 April 1945, on Jaluit
Atoll, Marshall Islands, at a time when a state of war existed between the
nited States of America, its allies and dependencies, and the Japanese
mpire, wilfully, feloniously, with premeditation and malice afeorethought,
nd without justifiable cause, assault, strike, kill, and cause to be
illed, with an instrument, a deadly weapon, exact description to the
elator unknown, seven unarmed native inhabitants of the Marshall Islands,
ct names to the relator unknown, but believed to be Raliejap, the wife
Raliejap, Neibit, Anchio, Ochira, Siro, and Lacojirik, and did, therein
thereby, then and there, inflict mortal wounds in and upon the bodies
heads of said inhabitants of the Marshall Islands, of which said

ortal wounds the said inhabitants of the Marshall Islands believed to be
liejap, the wife of Raliejap, Neibet, Anchio, Ochira, Siro, and Laco=-
irik, died on or about 8 April 1945, on the said Jaluit Atoll, this in
iolation of effective law, especia Article 199 of the Criminal Code
Japan, which reads in tenor as follows:

Every person who has killed another person shall be condemned to
eath or punished with penal servitude for life or not less than three
-1
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CHARGE I (continued)
SPECIFICATION 2

In that INOUE, Fumio, then a captain, Imperial Japanese Army,
attached to the Second Babtalion, First South Seas Detachment, attached
to the military installations of the Imperial Japanese armed forces,
Jaluit Atoll, Marshall Islands, and while so serving at the said Second
Battalion of the Imperial Japanese armed forces at Jaluit Atoll, Marshall
Islands, did, on or about 13 April 1945, on Jaluit Atoll, Marshall Islands,
at a time when o state of war existed between the United States of
America, its allies and dependencies, and the Japanese Empire, wilfully,
feloniously, with premeditation and malice aforethought, and without
justifiable cause, assault, strike, kill, and cause to be killed, with

| an instrument, a deadly weapon, exact description to the relator unknown,

one unarmed native inhabitant of the Marshall Islands, exact name to the
relator unknown, but believed to be Ralime, and did therein and thereby,
then and there, inflict mortal wounds in and upon the body and head of

the said inhabitant of the Marshall Islands, of which said mortal wounds
the said inhabitant of the Marshall Islands believed to be Ralime, died
on or about 13 April 1945, on the said Jaluit Atoll. this in violation of
effective law, especially Article 199 of the Criminal Code of Japan, which

reads in tenor as follows:

Every person who has killed another person shall be condemned to
death or punished with penal servitude for life or mot lass than three

years,
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| !
\ | CHLRGE II |

VIOLLTION OF THE LLT'S AND CUSTOMS OF VIR

SPECIFICLTION 1

In thet INOUE, Fumio, then a ecaptain, Imporial Japenese /rmy, otteched to
e Second Battalion, First South Scas Detachment, nttached to the militory
nstellntions of the Imperinl Japanecse armed forces, Joluit Atoll, Marshall
slands, rnd while so serving ot the seid Second Battalion of the Imperinl
apanese armed forees at Jaluit fLtoll, Marshall Islands, did, on or sbout B
:pril 1945, on Jeluit Ltoll, Marsholl Islands, at & time whon a state of war
lexisted between the United Statcs of [mericn, its allice and dependeneies, and
e Japanese Empire, wilfully, unlewfully, snd vithout previous trinl, punish
nd cause to be punished as spics, by asseulting, striking, wounding, nnd
illing with en instrument, a dcadly weopon, exact deseription to the relator

nown, peven unnrmed native inhnbitents of the Marshall Islands, exnct nemes|
© the reletor unknown, but believed to be Reliejep, the wife of Reliejap, |
foibet, fLnchio, Ochirn, Siro, and Lacojirik, this in viclation of the lews nnd
ustoms of wor,

SFECTFICLTION 2

In that INOUE, Fumio, then a captein, Imperinl Japanese Lrmy, attached to|thc
Becond Battalion, First South Sees Dotachment, attsched to the military install-
itions of the Imperisl Japoncse armed forces, Jolult Atoll, Mershall Islands, dnd
i jfhile so serving ot the said Second Battelion of the Imperinl Japenese ormed
yorces ot Joluit Ltoll, Mershell Islands, did, on or obout 13 Lpril 1945, on

clult "toll, Mershall Islands, at a time when a state of wor existed between
he United States of America, its allies and dependencies, and the Japrnese Ems
ire, wilfully, unlawfully, ond without previous triel, punish and cause to be
unished as spies, by essaulting, striking, wounding, ond ki1ling with on in-
trument, & doadly weepon, cxact deseription to the relntor unknown, one umm;jxt
irtive inhabitant of the Mershall Islands, cxmct neme to the relstor unknown,
!ieved to be Ralime, this in violotion of the laws nnd customs of wor,

/8/ C. L. Pownell
C. L. FOYNLLL,
I Rear Ldmiral, U. S. Nevy,
I i The Commander Morionas lrea,
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CH/RGE IT (eontinued) '
| SPECIFICLTION 2 '

. In thnt INOUE, Fumio, then n eaptain, Imperial Japanesc firmy, attached to -

| Sccond Battalion, First South Scas Dotachment, attached to the militery insta]>

| ntions of the Impcrial Jepancse armed forces, Jaluit ltoll, Marshall Islands, r:

| While so serving ot the scid Second Battclion of the Imperinl Jeponese armed |

“ forces ot Jaluit Ltoll, Marshall Islands, did, on or ebout 13 April 1945, on

| Jaluit Ltoll, Marshall Islands, at & time whon o stote of wer cxisted between
the United Stntcs of imerien, its allics and dependeneics, and the Japnaosc Ef-

| pire, wilfully, unlowfully, ond without previous trinl, punish end eause to be

| punished as spica, by assculting, striking, vounding, and killing with an in-

| strument, n dondly weapon, cxnct deseription to the relator unknown, one unrrh.

| pntive inhebitont of tho Morshall Islands, cxnet mme to the rolater unknorrn, | 1

| belicved to be Rnlime, this in violotion of the laws ond customs of wor. :

: /8/ C. L. Pounnll

| c.. l"l- m:]'ﬂ.u,
Reer Lémiral, U, S. Navy,
The Commandor Marianns frea,




| 13=-JDM-cn UNITED STATES PACIFIC FLEET
COMMANDER M/ RIANAS

18 AUG 1947

MILITLRY COMMISSION ORDER NO. 38
(In re INOUE, Fumio, former Captain, IJA)

1, INOUE, Fumio, former captain, Imperial Japanese 'rmy, was
tried during period 23 Npril 1947 to 5 June 1947 by a United States

| Military Commission convened hy order of the Commander Marianas ‘rea,
| doted 21 February 1947 at the Headquarters, Commander Marianas, Guanm,
| Marianas Islands, on the below listed charges and speeificationss

| CHARGE I - MURDER (Two specifications).
| Date of

| Spec. [MNature Elage Qifense |
| |
| e Kill seven unarmed Jaluit ftoll, 4=8~45.,
|'| native inhabitants Marshall Islands.
l ﬁlatgg:u“
‘ 2. Kill one unarmed ! 1JAluit Atoll, 4=13-45.
I native inhabitant Marshsll Islands,
| of the Marshall
| Islands.
| GHARGE IT - VIOLATION OF THE LARS AND CUSTOMS OF VAR
‘ Spee, [MNaturg Place Doto of |.
| Qffmnse |
f 1, Unlawfully punish Jaluit Atoll, 4=8=45,
‘ es sples seven un- Marshalls Islands.
armed native inhab-
| itants of the Mar- |
. ghnll Islands. I
| 2, Unlewfully punish Jaluit Atoll, 41345 |
|

i As A APy OnNe un= Marshall Islands.
| armed notive of the
|

Marshall Islands.

|

I

I FINDINGS: The Commission founds
[

|

! "The first s;ecification of the first charged proved."

' "The second apecification of the first charge proved."
find that the accused, Inoue, Fumio, then a captain, Imp-
erial Japanese Army, is of the first charge guilty,®

"The first specification of the second charge proved,"
"The second specifieation of the second charge proved."
"ind that the aocused, Inous, Fumio, then a captain,

Imperial Japanese Army, is of the sceond charge guilty,

SENTENCE: The commission on 5 June 1947, sentenced the accused as
followas

l "The Commission, therefore, sentences him, Incue, Fumio,

captain, Imperinl Japanese Army, to be confined for the .
tern of his natural life," '

2. On 18 August 1947, the Convening futhority (The Comm nder
Marinnes Area), subject to certain remarks took t.hn?ui‘l.arl.u actions
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na-nuu8The mgrncwdinga » findings and sentence in the foregoing
enso of I » Fumio, former captain, IJA, are approved.

I INOUE, Fumio, former captain, IJA, will be transferred to the
l oustody of the Commanding General of the 8th U, S, Army, via the
first available United tes ship, to serve his sentencoc of con-

I finement in Sugamo Prison, Tokyo, Japan,"

. C. A. POFNALL, '
Rear 'dmiral, U. 5, Navy, |
The Commander Marianas /rea, |

|
|
-|
: !| Copy tos :
. Commander in Chief, Pacific and U, S, Pacific Fleet (3). |
‘ Judge 'dvoeate General, U. S. Navy (3). '
I Suprome Commander for the Allied Powers (3).
I Commanding General, U, S. 8th Army, Japan (3).

I National Var Crimes Office, Tashington, D. C. (3).

I Commanding Officer, Marine Barracks, Guam (3),

| & TED:

i

‘. / 1Avae i, i
| H. D. VANSTON

| Flag Secretary.




FF12/017-10/ UNITED STLTES PLCIFIC FLEET
| 13=-JDl~cn CO'MANDER M/RILNLS ]

| Serial: 16952 18 LUG 1947

The military commission, composed of frmy, Navy end Morine Corps
| officers, in the foregoing case, wos ordered comvened 1 March 1947, or ne
| socn therenfter ns prnotienble by the Comminder Marinnas frea pursuant to |
| his ipherent muthority ns o militery commnder and the speeific nuthorisz- |
ation of the Commander in Chief, U. S. Pneifie Flcet (CinCPne eonf. serinl
0558, of 8 March 1946) and Pncific Ocean Lrens, nnd Military Governor of the
Pneific Ocenn Lreas; end the Judge Ldveeate Goneral of the Novy (JIG Seerct
despateh 311730 July 1946). The commission wne autherized to take up this
ense ns indicated in the procept, Tho order for trinl (charges and speoifi=-
cations) wne issucd 13 March 1947 and served on the accused on 13 March 1947,
The trial wns held under authority of Naval Courts and Boords, except thot
the commission was authoriszed by the precept to relax the rules for naval
courts to meot the necessities of the trial and to use the rules of evidence
and procedure promulgnted by the Suprome Commander for the L1lied Powers in
his Regulations Governing the Triale of Lecused War Criminels, and modific-
ations thercof, cdated 5 Dccember 1945, as nccessery to obtain justice,

[ttention ie invitod to the fact thnt this cnse involves questions of
| Jurisdiction simller to those involved in the case of FURUKI, Hidesaku,
I| former major, IJi, previously tried by this comrdesion and rwiwaﬂ and
approved by the Commander Marinnas Lrea, 1 Lugust 1947. !

The proceedinga, findings and sentence in the forepoing ense of IHDU'E_
Fumio, former captain, IJL, are approved. |

INOUE, Fumio, former eaptain, IJL, will be transferred to the uutnd:."
of the Gnnmnr’fing General of the Bth U. S. firmy, via the first availeble '
United States ship, to serve his sentence of confinement in Sugamo Prison,

Tokyo, Japan.

/8/ C. A, Powpnll
C. A. FOWNLALL,
Rear Ldrmirsl, U. 5. Revy,
The Commander Marianas frea.

To: Commander in Chicf, Pncifiec and Unitcd Statos Pneific Fleet.
| Ret Record of Procecdings of Militrry Commission = ense of
I INOUE, Fumio, former captain, IJA,

| Cony to:

Island Commander, Guam,

Fresident Militory Commission, Guam.

Commending Officer, U. 8. Merine Barracks, Guam,
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. vening euthority thercon, are approved,

»1
I
—
.

THE PLCIFIC COMMLND |
LND UNITED STLTES PLCIFIC FLEET |
Headquarters of the Commonder in Chief [

Cinepneflt File ¢/o Fleet Post Office,
[17-25 Sen Froancisco, Californin, |
Serinl 5186 29 LUG 1947 '

The progecedings, findings nnd scntence in the foregolng cnse of INOUE, '
Furmio, former Coptain, Imperial Japancsc Lrmy, and the action of the ccn-

The record ie, in conformity with scetion D=1i, Naovel Courts and Bonrds,

| 1937, end Chief of Novnl Opcrntions serial 01P22 of 28 November 1945,

| tronsmitted to the Judge Ldvoente Goneral of the Navy.

| Ret Reoord of proeccedinga of Military Commission - case of INOUE, Fumio,

/s/ Louis Denfeld l
LOUIS DENFELD !
Ldmiral, U. 5. Nevy, .
Commonder in Chief Poeifio '
and United States Pnecific Fleet,

To: Judge Ldvocate Goneral,

former Captain, I.J.L.

Copics to:
CorMarinnas
Wor Crimes Officer, Guan
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NLVY DEPLRTMENT
OFFICE OF THE JUDGE LDVOCLTE GENERLL
| 00-INOUE, Fumio/A17-10  VASHINGTON 25, D. C.
| 0Q (1-22-48) I:HMM:v1l
159116

26 JLY 19,8

| ense of former Coptain Inoug, Fumio, Imperial Japenesc Lrry, showe thot he

| was comvicted of I, Murder (2 spceificatione); and II, Violation of the
Laws and Customs of War (2 specifications)., He was scntenced to be gon-
fined for the term of his matural 1ifo, The convening cuthority, subjoect
to remnrks, npproved the proceedings, findinge and sentence, The revicw-
ing nuthority approved the proceedings, findings, sentence and ncticn of
the eomvening nuthority thoreon.

|
i 1, The record of procecdings in tho foregoing militery commission
|
|
|

2. Spoeification 1 under Charge I nlleges that the accusod, then n

, eaptaim, "attoched to the military installations of the Imperinl Japanese
armed forees, Joluit Ltoll, Marshall Islands, and while so sorving*sss
| 4id, on eor about € Lpril 1945, on Jaluit ([toll, Marshnll Islands, nt a

|| time vhon a state of wnr existod botween tho United Stotes of [merdien # # % |

| and the Jopenese Empire, wilfully, folomiously, with premeditation and
| walice aforethought, nnd without justifinble couse, assault, strike,
| k111, ond eause to be kdlled, with an instrument, a deodly weapon, * * *,
| soven unarmed notive inhnbitants of the Morshall Islands, * * *, this in
| violntion of" a quoted ortiocle of the Criminnl Code of Japan, Speci-
| fieation 2 undor Cherge I nlleges that the accused while serving in the same
| enpneity, nt the samec place and while the same stote of war oxisted, on
| 13 Lprdl 1945 killed a namoed native of the Marshall Islande under the
some cirecumstances as nlleged in specification 1 of Charge I.

t 3. Specifiertion 1 under Chorge II alleges that the accused while

! serving in the same capacity, nt the same time end plaee as alleged in
.l specification 1 of Cherge I, punished the same seven nntives named therein
| as spiee by killing them without first having a trial, this in violation
| of the laws and customs of war. Specifiention 2 undor Charge II nlleges

| thet the accused while serving in the some capecity, ot the same time and
| place as alleged in specifiention 2 of Charge I, punished the same native
| named therein ns a spy by killing him withcut first hoving o trisl, this

| in viclation of the lews and customs of war.

4., The nccused made & plea to the jurisdiction of the commission to
| try him for murder, because the offense was charged as a vioclation of the
| Criminel Code of Japan, contending that as a United States court it hed mo
| Jurisdiction to try persons for offenses against "foreign" (Joponese) low,
The necused also made a plea to the jurisdiotion of the commission to try
| Mm for a violntion of the laws and custome of war, The contention of the
i apeused wns thnt the Morshallese notives had been under the domindon of
| Japnn ae iohabitepte of territery mandated to Japan, end, therefore, thoy
| were not within the elass of sples protected by the Haogue Convention of
| 1907,
|

! " 5« The Hague Convention of 1907, which was rotified by Japan and the
United States, provides, in Convention IV, Lrtiele 43, that "The authority
of the legitimnte power having in faot passed into the hands of the oceu=
pent, the lotter shall toke all measures in his power to restore and ensure,
as far ns poseible, public order and safety, while ruimm.q. unless abso-

| Autely prevented, the %mn gountry®. (Underlining supplied),
Le en ineident to the re tion of er in the ococoupled territory, the

i occupant should bring to trial those offenders who have heretofore escnped
punishment by reeson of the breakdown of the judieinl machinery, The proper

law to be applied was, therefore, the local law which was in force at the

time of the commission of the offense, i.e., the crimimal code of Japan. Of,

Oppemhein's Internrtional Law (Lauterpecht) Vol, II, see. 172. -
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6. Thedefinition. of spies is contained in the Hague Convention of
190'?, Convention IV, lrtiele 29. The limitations set forth in thet Lrtiele |
ido not inelude nny lir.:it.nt.!.cm basod on the notionnlity of the spy. Irtiecle |
{30 of the some convention provides that mo onc shall be punished as a spy |
3 without previous trinl. Of. Internntionnl Law by Charles Cheney Hyde, Vol.

IIT, 2nd Rcviscd Edition, sec. 677.

! 7. In view of the abovo, the commission had jurisdiction to try the
‘eccused for n vicletion of Jopenose low and for o viclation of the lowe
i_nnd customs of war,
| 8, The allegations of killing the nomoed natives (specifications 1
lond 2 of Cherge I) and the ellepations of punishing the same mntives as
|spies without triel by killing them (specifientions 1 and 2 of Chorge II)
ibeing based ae they were on the same circumstances, were preferred to
iprevide for the contingoneics of proof, Thf:rnfﬂre, since the necused wes
leonvietod of four offonsces groving out of but twe anets, it is recommended
ithet the findings of Chrrge II, end specifications 1 and 2 thereunder,
land the actiocns of the convoning rnd rovieving authorities therecn, be
isct mside,

i 9, Subjoct to the foregeing remorks nnd recommendntion, the pro- j I
mu:ﬁims, findings and sontoncc, and tho nctiomns of the convening and
lreviewing euthoritics thercon, in the opinion of the Judge Ldvoeate
\General, ere legnl,
! 10, Refeorred to the Chief of Neval Operaticns for informntion.

; /s/ 0. S. COLCLOUGH
| 0. 8. COLCLOUGH
| Judpe Ldvoeate Goneral of the Havy.

LCTING
H.PPROVED BY SECNLV 2/12/48
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