Twentieth Day

HEADQUARTERS,
ISLAND COMMAND, GUAM.

| Wednesday, 22 August 1945.
The conmission met at 9:00 a.m.

Present:

Colonel Walter T.H. Galliferd, U.S. Marine Corps,

Major Foster H. Krug, U.S, Marine Corps Reserve,

Major Harry S. Popper, junior, U.S. Marine Corpe Reserve,

Major Robert H. Gray, U.S. Marine Corps,

Captain Quentin L. Johnson, U.S. Marine Corps Reserve,

Captain Alfred J. Dickinson, junior, U.S. Marine Corps Reserve,

Lisutenant George W. Dean, U.S, Naval Reserve, members, and

Lieutenant Colonel Teller Ammons, Army of the United States, judge
advocate,

Joaquin C. Peres, civilian, reporter.

The accused and his counsel,

The record of proceedings of the ninteenth day of the trial was read and
approved.

The judge advocate introduced Jorge E. Cristobal, steward first class, U.S,
Navy, as interpreter from Japanese to English.

The interpreter was duly sworn.
No witnesses not otherwise connected with the trial were present.

Jesus S, Sayama, the witness under examination when the adjourrment was
taken, entered; he was warned that the oath previously taken was still binding,
and continued his testimony.

Cross-examined by the judge advocate:

183. Q. Explain what the Kobatshu is.

A. Kohatshu is a certain unit which was built and started in Saipan and
right after the administration of the Japanese in Guam the same organisation
came to Guam. It was an organigzation in Guam for either the benefit of the
public and that of the military personnel. That is all I know about the con~
cern of the Kohatshu.

184. Qs Was there any Japanese organization in Guam by the Kohatshu?
A, A certain organization called the Menseibu is directly attached under
the Kohatshu organized by Japanese personnel.

185. Q. m Japanese Society in Guam was part of the Kohatshu?
A« We had a Japanese Society Club here once for all Japanese personnel, but
that does not come under the Kohatshu.

186. Q. What was the name of that Japanese Society?
A, Nibon Jin Kai, translated meaning Japanese Society.

187. Q. Did that Japanese Society have officers?
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The accused objected to the question on the ground that it was incompetent,
irrelevant and immaterial.

The judge advocate replied.
The commission was cleared.

The commission was opened. All parties to the trial entered and the
commission announced that the objection was overruled.

The question was repeated.
A. The Japanese Society did not carry any military personnel as members.

188, Q. Were you a member of the Japanese Society of Guam?
A. All Japsnese civilians that were in Guam were members including myself.

189. Q. Did you have someone that was the head of that Society?
A. A certain person by the name of Homura was the head of the Soclety.

190, Q. That was during the Japanese occupation, is that right?
A. Yes, after the Japanese had entered Guam.

191, Q. Did you have any Japanese Soclety prior to the Japanese occupation?

The accused objected to this question on the ground that it was incompetent,
{rrelevant and immaterial and that it was not within the scope of the direct

examination.
The judge advocate replied.
The commission was cleared.

The commission was opened. All parties to the trial entered and the
commission announced that the objection was overruled. :

The question was repeated.

A. Yes, the Japanese Society was organized before the administration of the
Japanése in Guam. :

192. Q. Did that organization have a head man in that society?
A. Yes, there was a head man. '

193, Q. Who was that head man?
A. The heads of the organisation was Mr. Shimizu for one time and Mr.

Shinohara.

194, Q. By Shinohare, do you mean the accused?
" A+ Yes, the accused.

195, Q. How many years was the accused head of that organization?
A. T do not completely recall how long, but I figure ten years of time.

196. Q. Who was the head of that organisation at the time the Japanese came here?
A. At that time Shinohara was the president.
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197. Q. Did that organization meet often?
A, Officially the meeting takes place once a month unless there are im-

portant things to be discussed.

198, Q. Did they have social functions?
A. The club had social functions and also for the proper protection of the
Japanese personnel and families, that is in case of sickness or in case of charity.

199. Q. Did they have any particular meeting place for that organization?
A, Yes, we had,

200, Q. Where did you meet?
A. As far as the club was concerned financially, we do not have any regular

spot for our meetings since we cannot buy or rent any place, and we have to ac-
comodate ourselves in different spots to hold our meetings.

201.' Q. Do you know where Aporguan Beach is in Guam?
A Il'-

202, Q. Did the Japanese Society meet at Aporguan Beach?
A. At times when to hold parties was the only time we used Aporguan Beach.

203. Q. Who owned that beach at the time you had social parties of the Japanese
Society, do you know?
l.. That property belongs to ll:c-. Shinohara.

204. Q. Is this Japanese Society we are speaking of, the same society as the
Dai Nisei organization you have testified to before?

A. The Nihon Jin Kai and the Dai Nisei are two separate organizations in
wideh the first was that concerned with the parents or Japanese nationals and
the second concerned with that of the children of the nationals,

The accused moved to strike all testimony of this witness in cross-examination
which relates to the Nihon Jin Kai (Japanese Society) on the ground that it was
incompetent, irrelevant and immaterial.

The judge advocate replied.

The commission was cleared.

The commission was opened. All parties to the trial entered and the
commission announced that the motion was overruled.

205, Q. Was there any Dai Nisei organiszation before the Japanese came in?
A, Yes, there was a Dal Niseli organization before the war,

206. Q. When was it organiszed, do you know?
AT 'h'.t" completely forgotten.

207, Qs Were you a member of that Dai Nisei organization before the Japanese

came¢ here?
l.!o,ln-mtn_hrurthmm.m.

208, Q. Do you know any member of the organiszation of the Dai Nisei before the
Japanese' came in?
1- I“, I know.

M.Q-“M
A, Inis Takano and Ichang Shimisu are the only two I know .
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210, Q. Who was the head of the organization of the Dai Nisei at that time?
A. There wasn't any head or leader of the organization at that time.

211, Q. Was there a leader of the organization of the Dai Nisei after the Jap-
anese came in?
‘.- I do not know.

212, Q. How do you know there was an organization of the Dai Nisei before the
Japanese came in?

. A+ As to any place in which a Japanese born individual was born, he is
considered to be under the Dai Nisei.

213, Q. Then did all members of the Japanese born prior to the Japanese occupation
become members of the organization of the Dai Nisei?

The accused objected to this question on the ground that it was compound,
complex and not understandable.

The judge advocate replied.
The commission announced that the objection was overruled.
The question was repeated. |

~ A. Before the invasion of the Japanese in Guam there was no members and
there was no organization of the Dai Nisei either,

214, Q. What date was the first meeting that you attended of the organization of
the Dai Nisei?
A. That I have forgotten completely.

215. Q. Where was that meeting held that you attended?
v / A. The only time when I remembered to attend was in the Omiya Kaikan, but
that was not the first meeting.

3 ‘ / 216, Q. How many meetings did you attend of the organization of the Dai Nisei?
A. I have attended the meeting twice.

217. Q. Then when was the date that you attended the meeting of the organization
of the Dai Nisei the second time? _

A. I do not remember the date and the day of my attending the meeting for
the second time.

218, ﬁ. Where was the second meeting which you attended of the organization of
the Dai Nisei held?
A, The Ouiya Kaikan,

219, Q. How much difference in time was there between the first meeting and
second meeting which you attended? '

A. I do not remember how much time difference between that of the first
and that of the second since there was so many complications in between times,

220. Q. What were those complications?

A. Those complications were my personal complicatioms such as looking after
my om store and not having time to attend meetings.
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221, Q. Do you know Jesus C. Okiyama?
A. Yes, I know him.

J ' 222+ Q. Did you see him at the first meeting?
A He was not present in the first meeting.

S, 223, Q¢ Did you see Jesus C. Ckiyama in the second meeting?
A I didn't see him.

- 22, Q. Did you see Jesus B. Sayama in the first meeting?
1. I." I ll.‘l’ him.

225, Q. Did you see Jesus B, Sayama in the second meeting?
.li I." I saw hil-

226, Q. Did you see Felix F, Sakai at the first meeting?
A., I do not remember whether I saw him or not.

227, Q. Did you see Felix F. Slk-l.i. at the second meeting?
A. I do not know. :

228, Q. Did you see Juan S. Okada at the first meeting?
A. I do not remember.

229, Q. Did you see Juan S. Okada at the second meeting?
A. I forgot.

230, Q. Did you see Jesus C. Hara at the first meeting?
A, I forgot and I do not know.

231. Q. Did you see Jesus C., Hara at the second meeting?
A. 1 do not remember.

232, Q. Did you see Jose C. Blas at the first meeting?
A, I did not see hinm.

233. Q. Did you see Jose C. Blas at the second meeting?
A, I did not.

234, Q. Would you know Jesus C. Ckiyama, Jesus B, Sayama, and Felix F. Sakai if
you saw them?
A, Yes, I know them.

235, Q. Would you know Juan S. (kada, Jesus C. Hara and Jose C. Blas if you saw

them?
A. I know the first two names, Juan Okada and Jesus Sayama, but I do not know

Jose C, II‘l].u.

236. Q. Do you know if Jesus Ckiyama, Jesus B, Sayama, Juan S. COkada, Felix F,
i Sakai, and Jesus C. Hara are members of the organization of the Dai Nisei?

. A. I know they are Dai Nisei, but I do not know whether they were members
! of the Dai Nisel organisation.

237, E. Jesus B, Sayama is your son, isn't he?

238, Q. And you do not know whether he belonged to the organization of the Dai
Nisei or not? BiE
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" AL I do not know whether he was a member of the Dai Nisel.

239. Q. He worked as & member oi the group of the organization of the Dai Nisei,
didn't he?
As Yes.

240, q. And he kept time for the members of the organization of the Dai NMeed

who worked in groups, didn't he?
A. Yes, he worked in the year, 1943, month of May.

241, Q. And you still ‘say that you don't know that your son Jesus B. Sayama was
a member of the organization of the Dai Nisei?
A. I do not know whether he was a member.

242, Q. Did your son Jesue B, Sayama live with you in your house dui*i.ng the
Japanese occupation? '
A. Yes, he !tl"ﬂd in my house.

243. Q. How many members of the organization of the Dai Misei were present at

the first meeting you attended?
A, I do not know how many of them attended, but I know they were quite a lot.

2Ll . Q. About how many if you know?
A. I think LO were present.

245, Q. Was the accused present at the first meeting you attended?
A. Yes, the accused was present .

246. Q. About how many members of the organization of the Dai Nisel were present
at the second meeting?
A. I believe there were 30.

247. Q. Was the accused present at that meeting?
A, Yes.

) A 248, Q. Do you know Pedro B. Sayama?
.‘l' I..’. X k.n“ him, ’

9. Q. Is he your son?
21,. Il- Yes.

250.'Q. Did he live with you in your home during the Japanese occupation?
A, Yes.

251. Q. VWas he a member of the organization of the Dai Nisei?
A 1 do not know whether he was a member or not, but he attended meetings.

252, Q. Attended what meetings?
L/".'.I.-Mllldmtmp. _

253, Q. Did the Kohatshu operate stores on the Island of Guam during the Japanese
mup:tr:l.;n‘l ‘
« 188,

2544 Q. How do you know that?
;.mmwxmwnn-m:: Since we, retail sellers, bought

our ‘stuff from the Kohatshu.
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255. Q. Did you operate a store during the Japanese occupation?
A. Ilﬂ. I have a store.

256, Q. What connection has your store with the Kohatshu?

The accused objected to thie question on the ground that it was incompetent,
irrelevant and immaterial.

The judge advocate replied.
The commission was cleared.

The commission was opened. All parties to the trial entered lnd'th-
commission announced that the objection was overruled.

The question was repeated.
A: There wasn't any connection, but we received the orders from the Menseibu

to buy or receive stuff and sell the stuff from the Kohatshu to be sold at the
store,

257. Qs l{_uring the 36 years of your stay on Guam, have you ever left the Island?
A. les,

258, Q. How many times?

The accused objected to this question on the ground that it was incompetent,
irrelevant and immaterial, and further that it was not within the scope of the
direct examination.

The judge advocate replied.

The commission was cleared.

The commission was opened. All parties to the trial entered and the
comnission announced that the objection was overruled.

The question was repeated.
A.'I think, I have left about seven times,

259, Q. Where did you leave for?
A, I left for Japan.

260, Q. Do you know if the accused remained on Guam during the entire time you
knew him here on Guam? -

The accused objected to this question on the ground that it was incompetent,
irrelevant and immaterial, and not within the scope of the direct examination,

The judge advocate replied.
The commission announced that the objection was overruled.
The question was repeated.

A: Tes, I know of a certain time when he left.
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261, Q. Do you know where he left for?
A. I met him at Japan during my absence and that was the reason why I know

where he left for.

M.Q.antm:didhuluﬂthnhlmdofﬂlm?
A. I do not know how many times, but I know he left once.

263. Q. What date was that?
A, I do not know, but it was & long time ago. That was during the time of

the Mariana Maru.

264, Q. What was the Mariana Maru?
A. It was a schooner that belongs to Mr. Shimizu.

265, Q. What was the first name of the Japanese lHomura of which you spoke of

yesterday?
A. I do not know.

The witness was duly warned.

The commission then, at 11:35 a.m., adjourned until 9:00 a.m., tomorrow,
Thursday, 23 August 1945.

Twenty-first Day

HEADQUARTERS,
ISLAND COMMAND, GUAM.

Thursday, 23 August 1945.
The commission met at 9:00 a.m.
Prpunt:

Colonel Walter T.H. Galliford, U.S. Marine Corps,

Major Foster H. Krug, UsS. Marine Corps Reserve,

Ma jor Harry S. Popper, junior, U.S. Marine Corps Reserve,

Ma jor Robert H. Gﬂy, U.S. Marine Corpl,

Captain Quentin L. Johnson, U.S. Marine Corps Reserve,

Captain Alfred J. Dickinson, junior, U.S. Marine Corps Reserve,

lieutenant George W. Dean, U.S. Naval Reserve,members, and

lieutenant Colonel Teller Ammons, Army of the United States, judge
advocate.

Joaquin C. Peresz, civilian, reporter.

Jorge E. Oristobal, steward first class, U.S. Navy, interpreter.

The accused and his counsel.

The record of proceedings of the twentieth day of the trial was read and
approved.
No witnesses not otherwise connected with the trial were present.

Jesus S. Sayama, the witness under examination when the adjournment was
taken, entered. H-n--rn-dthntthtuthpﬁﬂmlynmm;tﬂlbindm

and continued his testimony.

Reexamined by the accused:
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266, Q. You told us of being in jail from December 8 to December 10, 1941, do
you remember that?
A. I do.

267. Q. How many people were taken to jail on or about December 8, 1941, as you
recall?
A. I do not know whether it is right, but I think there were 22,

268. Q. Were those people of the same nationality or different nationalities,
if you know?
A. They are all the same nationality including the Neseis.

269. Q. What nationality were they?
A. They were all the same, Japanese.

270. Q. Was any charge brought against you while you were in jail at that time?
A. None, 3

271. Q. How many of those 22 people were released at the same time you were
released on December 107
A. All of us. The 22 of us were released at the same time.

272. Q. Are you familiar with an organization known as Nenu Kohatshu Kaisha?
A. I do not exactly know the organization, but I know a little about it.

273, Q. Is that the same or different organization than the one you have testified
to as the Kohatshu?
A. They were the same,

274, Q. Tell us, if you know, what the name Nanu Kohatshu Kaisha means to you in
own translation.
A, Nanu Kohatshu Kaisha is the South Sea Expansion Company.

At this point the accused requested that the witness verify his testimony
in regard to question number 184 and the answer thereto.

At the direction of the senior member, question number 184 and the answer
thereto were read to the witness, who requested that the answer be changed to
read: "A certain organiszation called Kohatshu is directly under the Menseibu
organized by Japanese personnel." With the correction he. pronounced his test-
imony correct. .

275. Q« Yesterday, you spoke quite a bit about & Japanese Society in Guam and sald,
I believe, that it had a constitution, is that correct?

Ao 1 remember mentioning about the laws, rules and constitution of the Jap-
anese Soclety. . :

276. Q. Before the war, did the Japanese Socisty have a written constitution?
A. It was a written constitution.

277+ Q+ Did any person connected with the Naval Government of Guam give a written
approval to that comstitution?

A. I think they had, since the society was brought out through the approval
of the Island Govermment of Guam, .

276. Q. I believe you said yesterday that the pre-war Japanese Society had social
pﬂi.l,ril that correct
A. Tes. e
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279. Q. Tell us, if you know, whether or not Governor McMillin ever attended any
of those parties.

A. Yes, he attended the party im celebration of his arrival and so many
officers ineluding civilian office workers that counts up to 200.

280, Q. Turning now to the Dai Nisei, tell us again what that term means.
A. As far as I understand, the Dai Niseis are the second generation Japanese.

281, Q. Do you know of any organization of Dai Nisei in Guam during the time the
= Japanese were here that did not include all members of the Dai Nisei living in
Guam at that time?

A. I do not know.

282, Q. Did you ever hear of any organization known as an organization of the
Dai Nisei which did not include all Dai Nisei in Guam?
A. There wasn't.

283. Q. ia your son, Jesus B, Sayama, & Dai Nisei?
‘-- !..'l

284. Q. Did he ever mention to you being a member of any organization known as
Dai Nisei which did not include all Dai Niseis in Guam?
l- l'l"l’ﬂr.

285. Q. Is your son, Pedro, a Dai Nisei?
A. Yes.

286, Q. Did yoweon, Pedro, ever mention to you about being a member of any organ~-
ization known as Dal Nisei which did not include all Dai Niseis in Guam?

The judge advocate objected to this question on the ground that it was
leading. ;

The accused made no reply. -
The commission announced that the objection was sustained.
Recross-examined by the judge advocate:

287. Q. Who put you in jail on December 8, 19417
A. A fellow by the name of Juan Cristina.

288, Q. Do you know who put the accused in jail on December 8, 19417
A. I do not know who brought him to the jail but he came to the jail.

289, Q. In all your testimony, in speaking of Dai Nisei, do you mean persons of
Guam of the second generation of Japanese?
1. I..t

290. Q. Did all of those persons, members of the Dai Nisei, belong to the organ-
4zation of the Dai Misei which was organised in Guam after the Japanese came here?

A. I do not know whether they were members of the Dai Nisei except the emall-
or kids, but as far as I know and believe they were all members and considered
Dai Nised. .

Neither the accused, the judge advocate, nor the commission desired further
to examine this witness,
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The witness said that he had nothing further to state.
The witness was duly warned and withdrew.

Isabel P, Zafra, the regular interpreter, was recalled and resumed her
duties as such.

Jorge E, Cristobal, steward first class, U.S. Navy, was relieved of his
duties as Japanese-English interpreter and withdrew.

A witness for the defense entered and was duly sworn.
Examined by the judge advocate:

1. Q. State your name, residence and occupation.
A. Lourdes Anderson, resident of Mungmong, and a nurse maid by occupation.

2. Q. If you recognize the accused, state as whom.
A. I do, as Shinohara.

Examined by the accused:

3. Q. How long have you lived on Guam?
A. 20 years,

bhe Q. Were you here at all times during the Japanese occupation?
A, Yes,

5. Q. Do you know where the building known before the war as the Elks Club was

located?
A, Yea.

6. Q. Were you ever in that building during the Japanese time here?
A, Yes, :

7. Q. When were you in that building during that time? ,
A. I have forgotten the month, but it wae in the year 1942.

8, Q. Fix it a little more accurately, if you can, the time in the year, 1942,

you wele there. i
A. To the best of my recollection, it was sometime in May.

9+ . Qe Were you employed by anyone in Guam during any of the time the Japanese
were here?
A, Yes.

10. Q. Who was your employer?
‘l' &d.pohl.rh

11, Q. During what period of time did you work for the accused?
A, lbm 9 months.

12. Q. What year?
A. 1942.

13. Q. Where did you work at that time?
A, At the Quiya Kajkan Club.

L




L. Q. Where was the Omiya Kaikan?
! A, The building west of the Young Men's League of Guam,

15, Q. Was it in the same building as pre-war Elks Club?
A. Yes,

16, Q. What type of work did you do there?
A. Waitress.

N 17. Qs During the time you worked there, employed by the accused, did you ever
see an American flag in that building?
A, Yes, I saw an American flag.

18, Q. How many times?
' A. Once.

19. Q. Did anything unusual happen concerning that American flag that time
when you saw it?
A. I saw a Japanese wipe his shoes with the flag.

20. Q. Describe in your own words in more detail just what happened.

A. I do not know how the flag came out, but I happened to be upstairs when
I saw that man wipe his shoes with the flag. After that I do not know what
happened because I went downstairs when I was working.

21. Q. Do you know the name of the Japanese you spoke of?
A. (kada, a member of the Kohatshu.

22, Q. You say this took place upstairs of that building?
10 I"l

23. Q. VWhat type of room?
A. In the hall.

2. Q.+ What time of the day was it?
*  As I do not remember the time. It has been a long time.

25, Q. Was it morning, afternoon or night?
" A, I do not know.

26. Q. Were you working at the club at the time this happened?
- Anl Yes.

27. Q. What were your hours of work?
A, From 7 o'clock in the morning until 9 o'clock in the evening.

28, Q. I believe you said you were a waitress at the club?
+ Yes, but that was dowmstairs,

29, Q. Try to remember the approximate time this happened, thinking of your
hours of work and of the time you might have gone upstairs.

*  The judge advocate objected to this question on the ground that it had been
asked and answered.

‘  The accused made no reply.
The commission announced that the objection was overruled.
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The question was repeated.
A. It happened sometime around noon.

30, Q. About what date was this that you recall?
A. I have rmntrt--n it.

31. Qs Describe by going through his motions, the manner in which this Japanese
used the flag wiping his shoes that day.

: :.». (The witness did so by standing up and swinging her right foot back and
forth).

32, Q. Where was the flag when he went through that motion?
A. He had it in his hand and dropped it on the floor.

33, Q. Did he wipe the floor or his shoes with it? Describe it again, the
motion he went through.

A, He was wiping the floor with the flag. There was liquid on the floor,
(The witness demonstrated the same motion)

34, Q. Did he wipe his shoes with it?
‘.i Hﬁ-

35. Q. What did you mean a while ago when you said he wiped his shoes?
A. I meant that he put it down and then used his foot to move it back and
forth with,

36. Q. What was the name of the Japanese that used the flag in the manner you
just described?
A. Ckada,

37. Q« Did you see the accused there at that time?
A I did not notice.

38. Q« Were there other people present?
A. Yes, Beatrice Rios was there,

39, Q. Were there any guestes at the club present?
A. Yes, there was some but they were Japanese, and I do not remember them.

Cross-examined by the judge advocate:

L0, Q. Who gave you all of your orders while working at the Omiya Kaikan?
« A+ We received orders from Shinohara.

kl. Q. Did you see the accused at that club often?
Ai He didn't go there very often. Sometimes a day went by without him

showing up.

L2+ Qs+ You worked dmt.aiu, didn't you?
A, Yes,

L3. Q. And the -ntmutath-mniklnnu from the outside and not through

that room?
A, Yea.

[VAS Q.Ionmuphmnﬂm?
A. Very seldom because I worked dm-u.tn.
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you do not know whether the accused was upstaire or not?
not know.

s this Okada a Japanese soldier or civilian?
think he was a civilian,
you se

i

Q. Had en him there before at the Omiya Kaikan?
A. He came whenever there was a party.

Q. How large was the flag you saw him mop the floor with?
A. I did not quite notice the size, but maybe it was the size of two of

these tables,

L9,

50.

51,

Q. You think it would be larger than the size of one of these tables?
A. Yes, about the size of one of these tables.

Reexamined by the accused:

Q. When you said size of two of these tables, what table do you mean?
A. This table (reporter's table - 28 inches square) .

Q: When in response to the next question, you said about the size of one

of these tables, which one did you mean?

A. About the size of that table. (table used by accused and counsel - size

about twice the reporter's table)

Neither the accused, the judge advocate, nor the commission desired further

to examine this witness.

1.

2.

3.
ke
7

6.

The witness said that she had nothing further to state.
T.h' witness was duly warned and withdrew.

.I.. witness for the defense entered and :nu duly sworn.
Bxamined by the judge advocate:

Q. State your name, residence and occupation.
A, Margaret Anderson, resident of Mungmong, house=keeper .

Q. If you recognize the accused, state as whom.
A. Shinohara.

Examined by the accused:

Q. How old are you?
A, 19 years.

Q. ':ll‘l you in Guam during the Japanese occupation of Guam?
k. les,

Q. Were you employed during any of that time?
Ko Yes. .

Q. By ‘whom were you employed?
A. MH. .




7. Q. Where did you work?
A, At hie club,

8. Q. What was the name of that club, if you know?
A. Oniya Kalkan.

9 Q- What kind of work did you do there?
A. Waitress.

i 10. Q. How long were you employed there?
A. Mhtl months,

11, Q. Give us the time of your employment,
A. From May 7, 1942, until January 10, 1943.

12. Q. What were your daily hours of work at the club during that period of

employment.?
A, At the beginning, I worked from 7:00 o'clock until 9:00 o'clock in the
evening, then it was shifted to from 2:00 o'clock in the afternoon until 9:00

o'clock in the evening.

13, Q. During the time of your working there, did you ever see an American
flag in that club?
A. Yes, once when there was a party.

1. Q. About what date was that, as you recall?
A. I do not remember.

15, Q. Did anything unusual happen with relation to that flag and the time you
said youruw it?
A. les,

16, Q. Describe what happened.
A. A Japanese from the Kohatshu, by the name of Ckada took the flag and

wiped the floor with it.

17. Q. Describe by going through his motion just what you saw done by that man

with the flag.
A. (The witness stood erect and with her foot indicated back and forth

motion, using the right foot).
18. Q. Where in the club did this happen?

A, Upﬂtlirl-
. 19. Q. What type of room?
i A, In the hall.
E ; 20. Q. Did you see the accused there at the time this happened?
f Ii A, Yes,

21. Q. Where was he in relation to Ckada when Okada wiped the floor with the flag?
A. The accused was standing by the door.

22, Q. How far away from him was Ckada, as you recall?
A. From my stand to the black board (eight feet). -

23. Q. What time of the day or night did this happen, as you recall?
A. It happened just before dark.

~-196- 7’4 /
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2hs Q. Who else was present at the time this happened, as you recall names now?
A. There was quite & number there, but I do not remember their names,

25, Q. You say there was a party at the club that day, is that correct?
Ae Yes,

26, Q. About how many people were in the hall where this happened at the time

it happened? 4
A. About two or three. | §

27. Q. How far were you from Okada when you saw him do what you described?
A. From my stand to the door (about 18 feet), .

Cross-examined by the judge advocate:

28, Q. Who gave you your orders while employed at the Qmiya Kaikan? :
A. Shinohara gave orders and sometimes & man by the name of Jesus told us b
what to do. i

29, Q. Do you know Lourdes Anderson?
A, Yes.

30, Q. Was she employed at the club the same time you were employed?
-l\ I‘.l

31, Q. Was she present at the time you saw the Japanese wipe the floor with the
flag? 3
A. I do not know, . il

32. Q. You said two or three were present?
A Yes. r

33. Q¢ Do you remember those two or three persons present?
A. I do not remember, because ten of us were working there.

LA 34, Q. But you would have known if she was there at that time?
A. I didn't notice.

35, Q. How long is that hall? 3
A. About as large as this building (20' by 36'). 3

{ 36. Q. Do you remember who the other two or three that were present?
¢ A. Beatrice Rios and Joaquin Guerrero were there and the other girls that
f. worked with me.

37. Qe But you didn't remember your cousin Lourdes whether she was there or not?
A« No.

38. Qe Did the accused say anything at that time?
A. No.

39-- Q. Where did this Okada get the Americam flag?
A. In one of the cupboards where we kept our mops.

. _ m.'mmmh-rm.uumwmnmnmr
1! hl

u.. Q. Is it not true that you left before the American flag came in from the
room ;
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A I was there when the flag was taken out, but I left before it was taken
up from the floor.

L5,

Q. :.:nd then you went downstairs again, didn't you?
A. Yes.

Q. Did you ever see Okada around the Omiya Kaikan before?
A. He was often there. .

| Q. What was the Omiya Kaikan Club?

A I do not know, !
Q. Who operated the Omiya Kaikan Club?

The accused objected to the question on the ground that it called for a

conclusion of the witness.

L7+

LB,

The judge advocate replied.
The commission announced that the objection was sustained.

Q. Was there a dining room in the Omiys Kaikan?
A, Meals were served in the dance hall.

Q. You were employed downstairs?
A. Yes,

Reexamined by the accused:
Qe You !pok-ofmlnhningamadintha hall, is that the same hall where

you said you saw Okada wipe the floor with the American flag?

LS.

50.

51.

524

53

‘l I.'q

Q. Is there a bar in the hall?
A. No, it was in another room.

Q. On the same floor or different floor?
A. On the same floor but in another room.

Q. Did you see the accused ever hold that flag that day?
A. I did not see.

Q.Didsoumhintnuchitinmynﬁ
A. No.

Recross-examined by the judge advocatet
Q. Did you see him objecting to anybody wiping the floor?
The accused objected to the question on the ground that it was incompetent,

irrelevant and immaterial.

The judge advocate replied.
The commission announced that the objection was sustained.

.lnldl.ntd by the commissiont




54e Q. What were you doing when this incident took place?
A, We were called upstairs to serve. I was standing by the window,

55 Q. looking out the window or what?
As No, locking in towards the hall,

56. Q. You were standing, looking and doing nothing else, is that correct?
A, Tes.

57« Q. You were not then acting as waitress?
1, I was not acting as waitress at the time,

58. Q. You spoke of this incident. Have you ever observed any other unusual
in¢ident that took place in that club with a flag of the United States?
A. No.

Reexamined by the accused:

59. Q. Did this happen during your working hours or not?
A, Yes,

60. Q. Do you often stand still during working hours or did you move all the
time?

A. Whenever we were required to do something, we moved about.
61. Q. Was there anything unusual in your standing still at the time this in-
cident occurred?

A. Our work was done and we were just waiting to have the floor cleaned.

Neither the accused, the judge advocate, nor the commission desired further
to examine this witness.

The witness said that she had nothing further to state.

The witness was duly warned and withdrew.

A witness for the defense entered and was duly sworn.

Examined by the judge advocate:
l. Q. State your name, residence and occupation.

A. Vicente Calvo Aflague, resident of Sinajana Village, and a silversmith
by occupation.

2. Q. If you recognize the accused, state as whom.
A. I do, as Mr, T. Shinohara.

Examined by the accused:

3. Q< Were you in Guam at the time the Japanese invaded Guam?
7 A. II.. I was.

ks Q. Do you recall the date of that invasion?
A. December 10, 1941,

5. Q. Did you see the accused that day?
A. Yes, sir, in the afternocon about 3130 to 4:00 when I went down to the
plaza to get a pass, that is the pass issued by the Japanecse.
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6. Q. Did you have any conversation with the accused that day?

A. When I was lining up to take the pass, he walked over to me and ukad
me whether I could drive a car for him, then I told him that I will. So he went
right straight to the one issuing the pass and took a pass and gave it to me and
we went to the parochial area where we were supposed to take the car. Before
we took the car I noticed that he spoke to ocne of the priests there and then we
took the car and then went to get his family at Aporguan.

7. Q. Tell us, if you know, whose car was taken and driven by you that day?
A, That car belonged to the padres which I drove beginning that day.

8, Q. Did you hear any conversation between thé accused and the priest?
A, I didn't hear it.

9. Q. You say you went to Aporguan and picked up his family?
A, Yes, and then went back to his residence.

10. Q. Then what did you do with the car?

A. Then that evening his wife insisted for him to look after his sister-in-law,
So we went up to the end of Barrigada road in which his sister-in-law was and he
made arrangement with them that early in the morning we will come and call for
them to proceed to Agana and get passes,

11, Q. What was done with the gar that evening?

A. That evening when we came down, I asked him whether I could take the car.
understanding that my family were out at the ranch, he permitted me to take the
car in my custody to go to the ranch and return early the next morning. On my
way up to the ranch, I knew my mother was in Agana at Torres' residence, so I
parked the car on one side and slept there that night until the next morning
when I went to his place and reported myself.

12, Q. Did you drive that car any on the day you speak of, December 117

A. Yes, sir. I drove that up to the afternoon. That is in the morning
when I came to his place we went up to get his sister-in-law with some other
relatives of his sister-in-law. We proceeded down to the plaza and then he
helped them get passes and then we took his sister-in-law to his house and
then after that is through, we went to the plaza to see some Japanese officers
there.

13, Q. Who wae driving the car during all these trips?
A, I was the only one who drove the car from that afternoon, 10 December,
until the afterncon of the llth.

e Q. Then what was done with that car?

A. When he got through seeing some officers around the plaza area, he told
me to park the car on one side and he asked me to ride in another car with him
which was driven by Juan Blas. The car belongs to Bordallo. We went up Agana
Heights and he spoke to another officer there.

15, Q. This second car you say belonged to Bordallo?
A, The car I drove was parked at the’'plaza, then he called me to ride with

him in another car.

16, Q. Tell us, if you know, what then was done with the church car you left
at the plaza?

A. When we came down to the plaza, I looked after that car myself and found
that the car was gone, I told him about it and he. told me to keep on looking
after it and when I saw it, I will report to him and he will try to get it back.




17. Q. What date was that?

A, 11th., I did not see that car on the 1llth, The next day about 11:00
o'clock in the morning, when I saw that car, I told him there was the car and
when he knew that the car was being used by an officer, he just didn't bother
trying to get the car back,

18. Q. During the time you were with the accused making these various drives
for two or three days you speak of, did he say anything to you as to whether
he knew how to drive?

A. No, he didn't say anything regarding driving of cars.

19. Q. What color is this chureh car you have testified about?
A, I cannot verify that because I am color blind, but something like light

gray.

20, Q; What make was it? ;
A. It is either 1940 or 1941 model, but I do not know the make of the car,
whether Plymouth, Buick or any other type.

2l. Q. After the date of which you have been speaking, did you ever see the
accused riding in any other automobile in Guam?

A. Not until about the latter part of January because when I quit working
for him I went up to the ranch and stayed up there for about a month and a half
when I moved in Agana and tried to establish myself in my business again. I

noticed he was using the Davis car, that is Chaplain of the Department of Education.

22, Q. During the period of December 10 and the few days after that, did you or
did you not ever see Japanese take possession of automobiles in Agana?

The judge advocate objected to this question on the ground that it was
incompetent, irrelevant and immaterial.

The accused replied.
The commission was cleared.

The commission was opened., All parties to the trial entered and the
commission announced that the objection was sustained.

23.. Q. Tell us whether or not the Japanese changed the name of the Island of
Guam when they were here.
A. Yes, they did.

2hs Q« What was the name of which the Island of Guam was known when the Japanese

were here?
A. Cuam Island was known as Omiya To, that is what they called it.

Cross-examined by the judge advocate:
25, Q«.Do you understand Japanese?

A. I do not understand it, but I picked up a little mingling with them but
I bad no interest to leamn it.

26.. q;mmmmt. Qniys To means?
A. That is just what I heard from what they call the Island of Guam, I do
not know what its translation is of the word,

27. Q. How many days did you drive the accused starting December 10, 19417
A. I drove the car December 10 until December 11,
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28, Q« Did you see the accused talking with Japanese officers during December
10 and 11 while you were driving him?

A, No, it was on December 1ll.
29. Q. Who were those Japanese officers?

The accused objected to this question on the ground that it was incompetent,
irrelevant and immaterial, and not within the scope of the direct examination.

The judge advocate replied,
The commission was cleared.

The commission was opened, All parties to the trial entered and the
commission announced that the objection was overruled.

The question was repeated.

A. I do not know,.
30, Q. Had you ever seen them before that day?

As That was the first and last time when I saw them. I cannot recognize
them. They seemed to have the same looks to me on that day.

31. Q. Were they Japanese military officers?
A. I know it is an officer because they carried swords with them.

32, Q. How many did he talk with?

The accused objected to this question on the ground that it was incompetent,
irrelevant and immaterial.

The judge advocate replied.

The conmission announced that the objection was overruled.

The question was repeated. |

A. On December 11 when we came to the plaza after we secured his sister-
in-law, I noticed he walked over to the palace area there and conversed with
about two or three of them, but I do not know whether he was talking to one of

them only and when we went up to the former Officers' Club of the Americans,
he spoke to one.

33. Q. Where was that officer up there at the former Officers's Club?
A, He was up there in the club.

34e Q. In what club?
A. Former Officers' Club of the Americans,

35, Q. Did you see other Japanese around there at that time?

The accused objected to this question on the ground that it was incompetent,
irrelevant and immaterial,

The judge advocate made no reply.
The commission announced that the objection was sustained.
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36. Q. Who accompanied you in the automobile on the 1lth with the accused in

the morning?
A. I drove him up to the ranch to get his sister-in-law with some relatives

and a few cars followed us down on the way to the plaza.

37. Q. Who was in the car besides you and the.accused when you went up to see
this Japanese officer at the former Officers' Club?
A. The driver is the only one, himself and myself.

38, Q. About how long did he talk with this Japanese officer at the former

officers' Club?
A. I had no watch with me at that time, and I didn't recall exactly how

long, but it might be about, say 15 minutes.

Neither the accused, the judge advocate, nor the commission desired further
to examine this witness. :

The witness said that he had nothing further to state.
The witness was duly warned and withdrew.

The commission, then at 1l:45 a.m., adjourned until 9:00 a.m,, tomorrow,
Friday, 24 August 19#57

Twenty-second Day

HEADQUARTERS,
ISLAND COMMAND, GUAM.

Friday, 24 August 1945.
The commission met at 9:00 a.m. I

Present:

Colonel Walter T.H. Galliford, U.S. Marine Corps,

Major Foster H. Krug, U.S. Marine Corps Reserve,

Ma jor Harry S, Popper, junior, U.S. Marine Corps Reserve,

Ma jor Robert H. Gray, U.S. Marine Corps,

Captain Quentin L. Johnson, U.S. Marine Corps Reserve,

Captain Alfred J. Dickinson, junior, U.S. Marine Corps Reserve,

Lieutenant George W. Dean, U.S. Naval Reserve, members, and

lieutenant Colonel Teller Ammons, Army of the United States, judge
ldvﬂ“tﬁ.i

Joaguin C. Peres, civilian, reporter.
Isabel P, Zafra, civilian, interpreter.
The accused and his counsel.

The record of proceedinge of the twenty-first day of the trial was read
and approved.

No witnesses not otherwise connected with the trial were present,

A witness for the defense entered and was duly Sworn.
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I. Qs+ State your name, HMMwﬂlu.
_hﬁWMMn.Mdhm,ﬂuMMﬂ“

.
L]

&

lo @« If you recognize the accused state as whom.

Emmined by the accused:
| 3. Q. Mt relation, if any, are you to the sccused?

| "As He is my husband.
| by mmmm-mmmuum

~ A. 25 years,

5. Q. Where were you living at the time the Japanese invaded Guam?
‘-m

6. E.rmmmwwmwdmhmummuoﬂ

- .l r

Te Q. ?dmhnﬂ!ﬁphin McMillin, U.S. Navy, by sight?

A. Tes,
. 8« Qs Tell us if you know what position he had in Guam at the time the Japanese
. invaded Guam?

A. He wae the Governor of Guam,

9. T?m““&hmmamwu
- “I'

kmmmunwmmmmormmn-umucm
Yes, I was there once.

t was the occasion of your being there that one time?
Lhruuupmthmbm.mnu-muh-umx

|

y what date was that, as you recall?
nummrmmmmm—




’: 18, 'Q.Mm“mwmmtm-tlh hd11?
A 1 was quite a distance away from Mmmmwmuw
: beyond that tree up the hill (over 200 yards).

19. ﬁ-mmmmmnh-muumt-mm
“A. I d4d not., : :

20, Q. Were you close enough to the Americans so that you could recognize the
among that group that you might know by sight?
- A+ It was quite a distance away so that I would not have been able teo
recognige any one but I knew they were Americans.

2l. Q. Did you see your husband, the accused, slap anyone that day?
A. I did not. He did not mm:-mwmmm
and I did not see anything like that.

m. a.mmmmm.muummnwﬁ-mm 1
Moddthplmnmthnd Guam? |
Ay Yes, he was given one to use. : '

3. ﬂ.mumkmnnln‘rnhmhm‘l
. A« I asked him and he told me he was given the car by the ndvy for his use
because he was used as interpreter at that time. :

- 2hs Qe+ Describe to us that car. ‘Ilt.colerniit‘! »
i.nmpm

- 25. n.ht-k.--u.umm
) A+ I do not know the make, but it had a windshield and it had two doors.

26. mwuu-mmhmmmummtmmhm‘% r.
possessicn of the accused. £ \
A.Wtﬂytn“thmmlmm ;

27, wmtmmmuu-mmumm-dm

T

~ Av 10 December 1941. R A

:II. mmmmmmmnmmmu_m
Just shortly before the Americans started sland, the car

mmﬂﬂﬁ-m m;mammm:m ohara where

a‘ ﬂrmﬂhtﬂluthﬂ ﬁ' m.mm1‘- . *ar-?ai

vV H. Q. ?’:m ever heard d tu m m NG y

.......
g gt it i e
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'::_*'j:]ga'gdmummunmmmmm
I think it wae some sort of a saloon.

Bles here?
Av T

n.nu husband have a unimmmmonmumn
8 ‘-”' h:-ﬂ'mmu after the place, He had something

*"* ‘Hllulihﬁ. | :
Jj- n.mu,umm,mwm-mmmnmm

' ﬂ-ﬁ-mmwmhn.
: iﬁ’.u
36. tﬁlu,ﬂmhﬂ.“fﬂmmntmmh
~ 37. Q. Did you have anything to do with the preparation of the food for such
parties? .
As Yes.
; G-mmmlﬂr.
' A« The Japanese took the food over to my place and I prepared it for them.

39. Q. Then what was done with the food?
1.Mmm-mmmmmmuwnnmwmu
them to the Omiya Kaikan, but I did not see whether they did or not.,

0. Q. Do g: the name of anyone that ever brought food to be prepared
by you for purpose of as you just stated?

L.zummmm,mu:-rm-m-,xuuum
‘umu-. They were an officer and a chief.

41, Q, Was anything ever paid to you for your work in your helping prepare such
5T Yews ¥ ik

mmrudtwthflm a
one hundred yen. ﬁl




. Oross-examined by the judge advocate:
)» Q. o told you to go to Agana Heights at the time you testified going up

;J.JnmiuﬂhnmmMthofmthtmmtmlnmt
were to go up there.

50, Q. Where did he come to when he told you that?
A, To my house,

51, Q, What kind of order did he give you to go up there?
. l_&mumnm;onpth-nmluﬂmitmmmfw
HHIMMMhm,m,mm't,mhﬂtuph .

524 ﬂ-ﬂnﬁdm.nupthtrﬂ
A We walked,

53, Q, What did you see up there?
l.wmmmmmmmmnhhrmmn-l“

Idmotuq-tmmu.

5ke Q- What were the Japanese shooting with?

m-cmwjmutom-quntmmmmtm; 11'.m:l.mup|tut
irrelevant and immaterial.

The judge advocate replied.
The commission was cleared.

The commission was opsned., ALl parties to the trial entered and the .
coonmission anmounced that the objection was overruled.

The question was repeated.
A, I do not know. I only heard the noise of the shooting -down the bay,

554 mmmmmmmmamdﬁmﬂnmmw":
. m,-muummuun-mm. .

m-ﬂthmhmmwmlmntmthi
was a great number of people, I could not remember their names.

-ﬁ- ﬁ.ﬂimmwmumm
hm.mmymunm-

"':'*aumunmmmu.mﬁqmuuummw i
nmll:l.mtmmumnh
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: ‘hw-ﬁwntmmumwmnn-m
| lﬂimtuhl,mmrlhtnmmuﬂﬂnthmﬂih

:.. h- Judge sdvocate replied.

e hm--m
" The commission ms opened. ALl parties to the trial entered and the
jon announced that the objection was sustained. _
65 En:tu-mwu,mum. occupation during the Japanese __
an | §
mc ' ,
“. &-hdﬂuh&umm M--mmut
- A¢ He ren a store.
67. Qi What else did he do? -
_ -.h!htudl:[r-hn ‘ ' b
1 68, mmum;mnmt ' . | |
i ! ahlil- I
1 Q.‘ mmammum i : 3
¢ m--ﬂdﬂﬂum-r
'fﬁi Where was your husband at ih time the huuu invaded Guam? g g
ghnlhm N’

_was he released from | - £ il
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ﬁ; Q. Who took the money which was collected at the Omiya Kaikan?

li' Ml

A. Yes, :

P

?t Qs Was food served at the Omiya Kalkan?
ke

)« Qu Where was that food prepared?

l-IWM- ’

80, Q. Did you prepare all food that was served at the Quiya Kalkan?

. A.m-ummpmmtmtummmhwnryutmd
it wasdone there. Most of the time I did it myself. The kind of work they did
lt'm*mm--mlyumwtu-fmdjmmgn serving.

8l. E-MMM-:M;&&.MJIIMT
l‘.l‘n,thmmlm,bnthnun'ttmgood,mmtuwlmth

work most of the time. ‘ .

82. -a.mmuth-mmmhmmbm of food, didn't you?

ﬂutmuﬁdobaiﬁdtothilqmﬂiummmdtmtit.un-l‘l.-d.rarl

' eonclusion of the witnees.

The judge advocate made no reply.
The commission was cleared.

The commission was opened. All parties to the trial entered and the
commission snnounced that the objection was overruled.

The question was repeated.
A. That wae what the Japanese wanted. They wanted good food.

3. Qs Was the Omiya Kaikan a private organisation or open to the public?
" A That I do not quite understand. What I understood was that it was only

for Japanese.

G. Qo Did the acoused, your husband, have a cashier in that Quiys Kaikan?

85. Qp“thmw-umtdub?
. "I'I".o ‘

o
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90, Q. What warehouse?
luhmunlb“hilﬁqhﬂﬁmnﬁﬂmuthtnlwm

91, Q. Was that American food or Japanese food in that warehouse?
A, l-r.i.eln food.

92, Q« Was that food paid for by the accused?

A; I do not know, butthtrmdn:takmwntathphumthuan-
going to be a party and on occasion there was some left over it remained in the
warehouse and from that Shinohara drew some for the Omiya Kaikan in case it was
needed.

93, Q. Was the accused paid for running the Quiya Kaikan?
A. I do not know, He did not tell me that.

9%4. Qe Do you know of any of the employees of the Qmiya Kaikan?
A+ I know some of the girls,

95. Q. What were their names?
A. Alvin Blas.

96. Q. Do you know Beatrice Rios?
1‘ Yes.

97. Q. Was she an employee of the club?
A. Yes,

98, Q. Do you know her sister, Agmes Rios?
A. Yes, she worked there too.

99, Q. Do you know Gloria m-t.i.g?
A. Yes,

100, Q. Was she an employee of the club?
"- Yes.

lnl.q.bommnnnhythamnrni-naln?
A. No.

M.Q-mmmlmb’mmthmﬂ
A. I do not remember that.

103. Q. Do you know Celia Diaz Perez?
A. No, I do not remember that.

104y Q. Didn't she work for you at your home?
A. Yes, Celia Perez worked for me for a short time.

1054 Q. Do you know Elena Dias Peres?

1064 Q. Did she work for !'I'I‘P
"1“.
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109, Q. What did you do with that food?
A: It was prepared for the Omiya Kaikan.

m.ﬁ.mamwmmmhuu tnrlwp.unothrthmthw
Kaikan?
A+ No.

111, Q. Didn't you serve same of that food after it was prepared in your home
when mrnh at hame?
A, Yes.

112, Q. Did you serve some of that food to guests in your own home?
; 1; Sometimes,

113, Q-Ihomlthnn guests?
\ l..Idonat-n-nhtr Quite a number of people came to my place.

1. Q. What nationality of people came to your house during the Japanese oc-

cupation?
A, Japanese as well as Chamorros.

115. Q. Do you know the name of the first Japanese Governor of Guam?
A, Yes.

116. Q: What is his name?
A. Hayashd.

117. @« Did you ever serve him any type of food in your house?
.tc!", sometimes.,

118, Qs Was he a frequent visitor to your home?
A, lNot very often.

119. Q. About how many times, as you recall?
A. No,' I do not remember that, but he didn't come very often.

120. Q. More than once?
A, Yes.

121. Q. What was the name of the second Japanese Governor of Guam?
A, I forgot his name. I still remember his face.

m.q.mm-um.tmmmmmumnn
‘.-I‘"i.

123, E.rmnqwrnmdlt the Omiya Kaikan?
'« Tos,

124, Q« What kind of liquor was served at the Omiya Kaikan? 4

&::mnqmmmmuumm,xumw. :
125 ?mmmmm : : 3
LE 'q’ ““‘

o
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127. Q. Did you serve food to the guests other than that brought by Gusman?
A I only served food from Guzman, that was flour and sugar,

128, Q. Did Gusman bring ice cream? b
" A+ No, he never brought ice cream. I prepared the ice cream,

129, Q. Guaman bring any liquor?
* A, I didn't see any liquor.

130, Q. How often did you have Japanese guests at your home during the Japanese
occupation?
~ A. Vhen the sailors were out on liberty, they came to the house,

131, Q. Was the accused always present when you had Japanese guests at your home?
! "'." Most of the time he was not there,

132, {. Were the Japanese welcome to come to your house at any time?

" The accused objected to this question on the ground that it called for a
conclusion of the witness and also called for an answer that would not be
evidenciary.

- The judge advocate made no reply.

: The commission was cleared.

The conmission was opened. All parties to the trial entered and the
commission announced that the objection was sustained,

133. Q. Who besides the Japanese were present at your home when you entertained

Japanese?
A Some of our neighbors, like the Bordallos who lived next door at that time,

134s Q. Was any member of your family present?
~ A. My sister was present sometimes, but not' very often.

135. Q. Was your daughter present?
A. Many times she was not present because she attended school at that time.

1:36- Q. Was she present sometimes?

+ Tos.

137. Q. How old is your daughter?
l.. 20 years,

138, Q. In fact your daughter played the piano for the guests, did she not?

The accused objected to this qunimnth-srwndthnt it was incompetent, .
irrelevant and immaterial.

The judge advocate made ne reply.
" The commiseion announced that the objection was sustained.

the accused at home during the day time?
i‘”’"‘* umﬁfm.mmumu-umm.

;'_'J‘Hmtmnmﬁmm
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‘The accused objected to this question on the ground that it was incompetent, :
Mtud_huu,mmﬁmm scope of the direct examination. :

!hl judge advocate made no reply. \
!ho comuission was cleared. :

Muuuiunnaopcud A1l parties to the trial entered and the
cﬂlnim announced that the objection was overruled.

!In ‘Qquestion was repeated,
.I.. Sometimes he went to the Omiya Kailkan and sometimes he went to the store.

141, Qv Any other place? .
A. Sometimes he went to the ranch to look after the cattle,

142, Q. Is that all? ' |
A. I do not know about the other places he went to.

S R A

143, Q. Did the accused go to the ranch to look after cattle as interpreter?

R e 3

The accused objected to this question on the ground that it was argumentative.
The judge advocate made no reply.
The conmission announced that the objection was sustained.

mnﬁhmuhtaot.oth-minuikmhrmpﬁrpouurw

Ay I do not know, Mwnrhtmtthtu,hcaulttouuh-namtq :
mﬂnm 3
lhs.q.ltthntinmnﬂmthohin Agana Heights, did you see any member '
of the Insular Guard of Guam?

Av I did not see any.
11.6_:* mtjnmmmmmmﬂoighh,didmmwmnfm
Insular Force of Guam?

A. I did not see any.

.Uﬂ.f-ﬂ; Did you know Lieutenant Junior Grade James E. Davis, U.8, Navy?
| .l.. No.

m.ﬁv‘lﬂnlthcntmbihhpttht thulmndunddnﬂuthhm
ﬁ#.lt the warehouse,

m kept the key to the automobils, the accused used, during the w
_ionpthn

"_'_mmthm:-llm#m“hm?
Mayb ;Mdmmm-ummunm



Who rode in that automobile during the Japanese occupation?
do not remember.

I
Do you know Jose Crisostomo? .
I do not know him.

mmalJmL.G.ﬁu?
you mean the man by the name of Juan Lonat, yes, I know him,

drove the automobile during the Japanese dacuput-iun?
I remember the man by the name of Hines,

Do you remember anybody else?
This man known as Juan Lonat,

157, Q. Was that automobile kept in your warehouse every night?.
A, I do not know. Sometimes I didn't take notice of the oar.

158, Q. Did you ever see the accused in that automobile?
‘-f Yes.

-

159; Q; Did anybody else use that automobile but the accused?
A. I do not remember.

160, Q. Were you ever in that automobile?
A. Yes,

161. Q. Was there anyone with you in that automobile at the time you were in it?
A, Sometimes I went with my daughter when we went to chureh.

|
llr‘l—-"'" § "

162, Q. Was any food served at the Omiya Kaikan other than that that came out of
the warehouse which was American food?

. A« The only food used at the Omiya Kaikan was the food brought by the Jap-
anese. There was plenty of it.

e e S ——

163. Q. Was there any food produced on this Island nrndltth-{hinll:l.hn?
. A+ No.

164. Q. Were you at the Omiya Kaikan at the opening night?

e A, No.
: w by the commission:

165, Q. Where were you living whea the Japanese invaded Guan? |
A+ At Aporguan. b

m.thmud you live there? : 1

ﬁ‘? where did you live?
h““mnﬂth;:tomhmhw

e e —— —————
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. Neither the accused, the judge advocate, nor the conmission desired
further to examine this witness.

The witness said that she had nothing further to state,
fhi witness was du.lr warned and withdrew.

The commission then, at 11:30 a.m., took a recess until 1:00 p.m., at
which time it reconvened.

Present: All the members, the judge advocate, the reporter, the interpreter,
the accused and his counsel.

H& witnesses not otherwise connected with the trial were present.

- A witness for the defense entered and was duly sworn.
Examined by the judge advocate:

1. Q. State your name, residence and occupation,
A. Cecilia T. Shinohara, resident of Sinajana, and a studcnt.

2+ Q< If you recognize the accused, state as whom,
li I dﬂ" .H mmﬂ-

| Examined by the accused:

3., . Q. How old are you?
} A. 20 years.

ke . Qs Is the accused any relation of yours?
A: He is my father.

5. Q; Were you in Guam at the time the Japanese occupled Guam?

ey oy W

t A. Yes,
' i q; What date was that, as you recall?
‘.1 December 10,
T QG What year?
A, 1941, :

8. Q. Where was your home at that time?
A. We were residing at Aporguan.

9. Qi-lﬂiﬂhdmnmﬂthmlttm time?
-.l,‘imthrﬂdlrl

10. hmmmmmmwmmmumr

u:mnnmmmmummuw
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13.

19.
20,
21,

22,

Q« With whom did you live in Agapa during that time?
A. My father, my mother and my brother.

Qe Tell us, if you know, whether or not the Japanese changed the name of
Island of Guam to any other name when they were here.
h!“-

Q.lnt-lthnnll-undbythhpuurcrth.hhndnrﬂu-?
.lth-

Q. Do you speak the Japanese language?
A: I know a little.

Q« Do you read the Japanese language?
A. Yes, but not all.

Q¢ Do you know where Agana Heights is?
A. Yes,

Q. Were you there at any time during the Japanese occupation of Guam?
i.. Yes.

Qs What was the occasion of your being there?
A. When the Japanese had maneuvers, I was up there.

Q. About what date was that?
A, December 19-

Q- What M?
AL 1941,

Q. About what time of the day was it that the maneuver was held?
A. I do not know the time, but it happened in the morning.

Q: Did you go there alone or did you go with someone?
A. I didn't go alone.

Q+ With whom did you go then?
A: My mother, my father and my brother Gil.

Qi Is your father, the man lit.t.ing by me and to whom we refer as the nnuod‘l
l.. Yes,’

Qs Mm:#tmmumﬂdmguhthhmﬂowlthtm
A, We walked.

'Q&Hdmflthirmulihﬂuhih that time?

;‘uhmnumummmnmtm
4 frrhm-mmmhwmmw o'clock.

there until the maneuver was completed or did you leave before
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. ”-I q'l h’
As My father, my mother and Gil,

33. Q. During the time you were there, was your father with you all the time or
was he away from you part of the time?
A. My father was with us all the time,

34y Q. While you were there, did you see any American at the Agana Heights that
- morning?
A, I saw people but I do not know whether they were Americans or natives.

L = S S

35« Q« Do you know an American from a native?
} A, Yes.

36, Q. Did you know by sight Captain George McMillin of the United States ll'lj'?
A. Yes,

" 37. Q. Do you know whether or not he had any position with the Government of
Guam at the time of the Japanese invasion of Guam?
.ltldﬂmm.

38, Q< Did you see Captain McMillin at the Agana Heights that day?

39, Q. Did you see your father slap anyone on that day?
‘.p I did not.

4O, Q, Did you see your father talk to any American at Agana Heights that day?
A, I didn't. He was with us all the time.

; bl, Q. Did you see any American near you that day at the Agana Heights?
A, No.

L2, Q, Did your father have an automobile at the time the Japanese invaded Guam? :
A Yes. : _1

43, Q. How long did your father have that automobile before the Japanese invaded
Guam?
A. He had a car before the Japanese came in, but that was long ago.

lks Q. Did he have an automobile the day the Japanese came to Guam?
A. No, he didn't owmn a car until later.

k5. Q. Iq:hinmtmm, until later,
A. He didn't have a car at the time the Japanese came in, but then later
on when the Navy took over then he wae given a ecar,

L6. Q. About how long was that after the Japanese arrived in Guam until he had
this carl

As I remember the navy took over the Island on January 10 and a weeklater
I saw the car,

s qimﬂmmmﬂwmmmmnmhp
| A« I saw the car all the time, but when there was an air raid, I do not -

whﬁﬂ“um Iuﬂﬂmm
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49,

50.

(O OFR()
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Q. Did you see it after that air reid?
A. I didn't see it,

ﬁ..hmnuultmt date that air raid was?
As I do not remember,

Q.hlitmmmﬁmuuﬂhmormwmmhﬂm

returned or what?

51.

As I didn't see the car at the time of the bombardment,
Q. Tyy to fix that time of the bombardment; try to give us some idea of

when that was,

.‘ﬂ.

53
you

55,

56,

574

As I am not sure whether it took place in the menth of July or another month.

Q; Of what year?
As 1944,

a.mﬁm--tm.nmmm&mmm;mmtmm

say your father had during part of the time the Japanese were here?

A. Green,
G:'-nn-mni.md by the judge advocate:

Q; Where was the autemobile the last time you saw it?
A. In the garage at our residence.

Q; Wae the automobile always kept there when not in use?
A. Yes,

Q-.: Who kept the key to the autamobile?
As I do not know,

Q-: How far was that garage from your home?
A, About two yards behind our house.

' Qnmmmthnnlmnuﬂarl‘?. when you went tol.gmlhi;htl‘l'

A Yes,

" Q. How did you set that date?

A, Because it took place about approximately a week after the invasion of

t.ht.‘lm

60,

&..Ittonkphulmkmlrthimdm?
A. They invaded the IMmmm-nduitmmulutth over a

Mi "

61

qh“w#f“l“‘l that?
1.1¢-mmt.h-m

6!.. téﬂmmnmthlﬁhdhﬂm

It

mummmmnmmwﬂ

mmmmmmmmm
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65,
66,

67,

The

75

79

Q. How did yop know they were shooting out towards that rock?
A. At the time of the shooting, I saw it go towards that direction.

Q. hﬂﬁnmnn standing, could you see them shooting?
A, Yes. _ :

Q+ About how far away were you from the point they were
A. I do not know where it came from because there were lots of people,

Q+ You do not know where the shooting came from then?
A. I know it came from up there but as to the exact spot, I do not know.

Qs+ Are you sure they were shooting out towards that rock?
Av I do not know but they were aiming towards that way.

Q.Mdmlumuﬂummmtw
.lu. It expleded at that direction.

Qs+ How far from where it was fired to where it exploded?
A: I do not know.

Q. D!id the Japanese htra horses up there that day?
‘m e,

Q. Did you see any American up there that day?
A. I do not know who those people were.

Q: Did you see any member of the Guam Insular Guard up there that day?
A. I did not see any.

Qs Did you see any member of the Insular Force up there that day?
A: I did not see any.

Q: Where did you leave from that day to go up to the Agana Heighte?
A. We left our house and went up there,

Q. What route did you take?
"l' h m hd.

- Qs Who went with you?

A. Father, mother and Gil.

Q. Was your father present with you at all times you say, while on the Agana

e Bon.

r-.ﬁkl-m“mmm.tnmthtmknm
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84. @. How many times did they fire this gun?
A. I do not remember.

85. Q. What rock were they shooting at?
A, I do not know, but I think it was Alupan.

86, Q. Did you live at home at all times during the Japanese nm;ltinn‘r
A. Yes, but later on we moved to the ranch. °

87. Q. Did you live with your father and mother at all times during the Japanese
occupation?

lr I"i
88, Q. How old were you on December 10, 1941%

The accused objected to this question on the ground that it was incompetent, 4
irrelevant and immaterial, and not within the scope of direct examination, |

The judge advocate made no reply.

The commission announced that the objection was overruled.

The question was repeated.
A, 16 years,

Examined by the commission:

89, Q. During your testimeny, you refamd to residence and at the ranch., What
do you mean by residence? |
A. When I spoke of residence, I maa.n‘t. my home in Agana. :

' 90, Q. Did you habitually live at Agana or at the ranch or at both places during
E the Japanese occupation?

A, Agana, but later on we moved to the ranch and stayed there.

91, Q. What do you mean by "later on"?
A. Three months before the air raid.

92, Q. What air raid?
| A, American air raid.

93, Q. When did that happen?
‘QI“MYIITIHPI, Ithinkitn! JIIJJ&

9%. Q¢ In direct examination, I believe you testified that the accused did own e

an automobile at the time the Japanese came in, then shortly thereafter in response
ta a similar question, you testified the accused did not own an automebile at the
time the Japanese came in. Now which one do you mean, that your father omed a
urltthnt:luth'Jipmumlnnrthnthdidnﬂtmwltththm
leuuuuin'l

A. He ﬁh'tmmmbmhihltmuuthnpmumhht“ﬁ

time back, he did own one. "

+ Qo How » if you know?
" f.u.ﬁi-“—mﬁ“:mmw.w.
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Neither the accused, the judge mu, nor the commission desired

: Mlhl!' to examine this witness,

The witness said that she had nothing further to'state.

The witness was duly warned and withdrew,

The defense rested.
The accused did not desire to make a statement.
The commission then, at 2:00 p.m,, adjourned until 9:00 a.m., Monday,

27 August 1945.

Twenty-third Day

HEADQUARTERS,
ISLAND CQMMAND, GUAM.

Monday, 27 August 1945.

The commission met at 9:00 a.m.
Present:

Gﬁlﬂnll Walter T'Hl m.fﬂ'l‘d, U.8. Marine Corpl,

Ma jor Foster H., Krug, U.S. Marine Corps Reserve,

Ma jor Harry 8. Popper, Jjunior, U.S. Marine Corps Reserve,

Major Robert H. Gray, U.S. Marine Corps,

Captain Quentin L. Johnson, U.S. Marine Corps Reserve,

Captain Alfred J. Dickinson, junior, U.S. Marine Corps Reserve,
Lieutenant George W. Dean, U.S. Naval Reserve, members, and
Iieutenant Colonel Teller m., Army of the United Bt.at“, Judge

lm#‘“o

Joaquin C. Peres, civilian, reporter.
Isabel P. Zafra, civilian, interpreter.
The accused and his counsel.

The record of proceedings of the twenty-second day of the trial was read
and approved.

No witnesses not otherwise connected with the trial were present.

s A2(22)%, ® 13)' npLL)n,
ﬁ.-mmmmmuumu

J' "T(17)",

~ ﬁgmmmﬂuu-mlmmnm,xunmmum '
mammwmtn-wwwmumu. -".

21 muur 1 of an automobile; (2 m &
Eﬁn?nr thll )3 QL mti-n':t the m;;‘( ; . &
) purpose of mdﬂut&m): (5 10

judge advocate read his written
UYS orassbe rove 2 s, -»;sJ- w2730, BILe), -mi-t inr
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& Chevrolet automobile from the possession of Lieutenant (Junior Grade) James

E. Davis, U.8, Navy, in » 1942, The evidence produced by the prosecution
is at considerable variance with the charge. You will recall that the evidence
‘concerns only a Chrysler made automobile and, as nearly as I can gather, it
relates to a supposed theft on December 12, 1941, or sometime in Jamuary or

February, 1942. I think 1 am correct in stating that the evidence is clear in
showing that Lieutenant Davis left the Island of Guam on 10 January, 1942, as a
prisoner « The evidence is clear and complete to the effect that the Jap-

wi
simply call the attention of the membere of this commission
gue Regulations, which reads in part as. follows:

"All appliances, whether on land, at sea, or in the air,
adapted for the transport of persons or things, exclusive
H“lmumdwmum‘rw even if they
belong to private individuals, but restored and
compensation fixed when peace is made." _

"Payment, authority of a commander, or receipts are not
required, It need not be established that the article
is needed for the occupying army or that seisures are in
proportion to national resources." (sec. 163, p. 40)

In other words, the Japanese authorities had the right to seize all automobiles
in Guam regardless of whether they belonged to the Government, the church, or
to private owners, That they did just that is shown by evidence of the
uim:::: Jose P. Crisostomo, a witness for the prosecution; Angel A. Sablan,
a for the prosecution; and by defense witnesses Tomas Gusman, Bishop
Miguel Angel Olano and Jesus S, Sayama. You will recall that Guzman stated
the Japanese took the Davis car; that the Bishop said the Japanese took all cars
of the church in Guam. It is perfectly clear that the Japanese took all auto-
and it also is evident that the Japanese allowed the accused to
for most of the time they were here. It appeared this auto-
mobile first came into the possession of the accused (the "green car®, as it

has been referred to) sometime in January or February, 1942. The only evidence

with this is the testimony of witness Herrero who testified, upen
tion of the judge advocate, that he saw the accused driving the
12, 1942; two days after the Japanese occupied Guam. I
sense as to whether or not the accused did drive this

radicted evidence is that the accused had not driven a
him driving an

o L 5
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employer of the Kohatshu; that the accused did not pay for such servicing.
Gentlemen, there is no theft in this case. A car was used by the accused, yes,
but there is no theft, The judge advocate made some remarks in his opening
mmmmm. There was no bailment where the Japanese
se. the automobile and allowed the accused to use it. Nor is that theft.

Turning to the second type of charge, Assault and Battery - Charge I1I, and
] 1T of the additional charges and specifications. These charges and
| cations are barred as to trial before this commission by the statutes of ‘|
.8 ot )1 of th tode of Guam which reads as follows: |

»
2 LI, sl . - ek

‘WAn information or complaint for any misdemeanor must be filed within ar
one year after its commdssion.” (emphasis added)

T am sure the commiseion will take judicial notice of the fact that the

Americans occupied Guam on July 21, 194k, Granting, for the purpose of this

! , that the statutes of limitations was suspended during the period of the
occupation of the Island by the Japanese, this charge must have been filed at the :
very latest before July 21, 1945, one year after the American reoccupation of
; Guam, Tt is clear from the record that the charges were filed with this com=
. mieeion on July 31, 1945, or on the 28th of July, 1945, as the earliest date
that can be asserted., This charge was therefore filed with this commission
more than one year after the American reoccupation of Guam. Under any construetion
of the statute, these charges of Assault and Battery are barred as to trial at

this time. | ,

now to the evidence as to the alleged assaults and batteries: Take
the one near the cathedral at the time that the American prisoners of war left the
Tsland, One witness testified as to this slapping of Governor McMillin; that is
Francisco I. Deleon. He testified that he saw the accused slap the Governor twice
‘that morning, at 0600, He definitely and catagorically fixed the date as January
20, 1942, I eimply call the commiseion's attention to the fact that Bishop Olano
gave uncontradicted testimony that he and the other prisoners left January 10,
1942, ten days before the slapping was asserted to have occurred as testified to
by the only one witness for the prosecution, I also call attention to the fact
that the prosecution's only witness stated the slapping occurred when the Americans
fifell 4n" line; and further said there was no other Guamanian present, Let u

|
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rﬂlﬁ;mm&lum“mmnmm cathedral that morning.
w&m.ummmumm-marmmu. Guamanians who i
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mum.rummbmmuhummumm day
tﬂ ese reached Agana ~ December 10, 1941, I wish to call particular attentior
to the ive 1t miestatement of the judge advocate in his ument that
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or McMillin that morning; that he was littin.; "fa the
ﬂmlid after he, the accused, was released from jail that morn-
complete story by that witness.' Jesus S, Sayama, who also

e defense, stated that he and 21 or 22 other Japanese then in

released at 0700; that he came to the plaza; that he saw the accused

oiruluutmjaﬂ; that he did not see the accused after that, but

t see the governor that morning. Taking our time element hl!‘lill

rlluudrrujtﬂthltmmin;lt 0700, Hlnidt-hIIMilﬂ-

h him that morning, whereas the prosecution witnesses, Nauta, said the llnp]:d.ng .
was at 0630, and Salas sald he saw the accused and army men bring the Governor :

! from the palace, I say that when one tests the credibility of the witnesses |3

i for the prosecution, the accused is not guilty of that specification. '

- Let us take the third assault and battery - at Agana Heights. Two prosecution
| witnesses again testified in support of the charge; Frangisco Aguon and Eugenio

| Borja. Aguon said this happened 15 or 20 yards away and in the latter part of

: December. Borja's testimony, question 11 and his corrected answer, page LO of

the transcript is interesting. I quote:

f

i
H
d

;
gu-

3 ix
E
1

"The governor and Shinohara passed in front of us and the governor
told Shinohara, he said: 'Will you please tell the Japanese navy and
army to be kind to the natives of the Island because they will obey
all orders, whatever they were told', and after Shinohara heard this,
he slapped the governor and said: 'You are no governor'",

‘Gentlemen, that 1s a long conversation to hear while two men were talking and

{n front of you; to hear it all. I say the credibility of that witness
is very poor when he quotes the complete conversation between the governor and
the accused as they were passing by, and I leave it to your own good sense as
to whether the Japanese would allow the Governor and the accused to walk in front
of this other line. I say the witness' credibility is very poor.

~ We have the testimony of the wife and daughter of the accused that t.h-
aceused did not slap the Governor that morning at Agana Heights. Each of these
witnesses was subjected to a rigorous cross examination, and I am sure you will all
w ' were quite firm and certain in their recollection that the nmuql
not went with them to Agana Heights, but also remained with them, stayed
with them until everything was over, and, they all left together. You will also
ﬂﬁumtm.rthﬁnthtthohnﬂm-mlmmﬂ,w

>
E

g over 200 yards away. There gentlemen, is a complete defense
:Mlﬁnﬂmquupthtntﬂ;lﬁmm“ni s barred
 of limitation under any construction that may be argued; second,

ﬂlﬁ

mts did ‘not occur,

Mnmmmn:rm
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i of the prosecution witnesses, The first witness produced was Herbert Johnston -

I will read question 14 and 15, page 45, of the transcript:

Wl4. Q. Please state in detail how you saw the accused wipe the flcor with
the American flag.

g A. Well, I ws standing at the door when he passed in front of me with

an American flag in his hand and he bent down and wiped the floor with his
hand with the American flag and I turned away and coughed and I did not see
what happened after that." .
"15. Q. What date was this?

A. The date I do not remember; it was I believe about the latter part
of 1943 ."

This witness said the accused bent down and wiped the floor, with the flag in
hie hand, and also that he was 25 feet away from the accused when he saw this
ineident., I call your attention to the wiping with the hand and the distance of
25 feet away, as I summarize the testimony of other witnesses, Beatrice Rios said
she was at the doorway and saw the accused looking for a mop; then said the accused
wiped the floor with the flag with the aid of his foot, Two different stories,
She also said this happened in the latter part of 1943, and that she was 15 or
16 feet away. The third witness agreed as to the wiping ith the aid of the foot,
agreed it was around December, 1943. Here is her answer to questions as to where
she was in relation to the accused and Herbert Johnston (who was 25 feet away
from the accused, according to his testimony). I read question 18, 19, and 20,
page 50 of the transcript:

"18. Q. How far were you from the accused when this happened?
A. About two yards apart.
19. Q. You say you saw Herbert Johnston there. How far away were you from
him when this happened?
A. I was not very far from Herbert. I served him with his beer.
20, Q. Explain a little bit more what you mean by "not very far from Herbert®.
A. About two feet apart.”

That places Herbert Johnston 8 feet from the accused. The young man remembered
he was 25 feet away. I can't explain that discrepancy. It is up to you gentlemen
to determine the credibility of witnesses, of course, We have the testimony of
Fernandez, who said he was there and fixes the date as being about 21 menths after
the date stated in the charge. Another thing I wishedto emphasize: All witnesses
for the prosecution could only remember names of other prosecution witnesses as
persons also present, although they stated that other Chamorros were there. That
is too vivid a recollection as to certain names, and too vague a recollection as
to other names, not to effect their credibility. The defense produced twe
witnesses. Bach of those witnesses recalled as the date of this incident a time

o One thought it was about May and
You will recall that each of them

in 1942, when they were working at the ¢l
not
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Miutothamtmofm hkingltﬂhrnrthtpupou#
tution; the first specification - Alfonsina Flores, I want to emphasige
m and quote from this specification: "procuring her consent thersto by
ﬁmmﬂu'. The only pertinent testimony would be testimony as to mis-
representation. The girl herself, Alfonsina, said she went to the Kerner home
because her mother told her to go; because her family would be killed if she did
not go. .That is not misrepresentation, that is duress. She further said that
mnmmtmummu,thummmupmtu.umm“
and told her to submit to a Japanese officer who accompanied him there, or she
ﬂl.ll beheaded., How that could be construed as misrepresentation. She further
stated that the accused would come to the Kerner home everyday,that she asked

him for permission to leave and he would tell her she could not leave or she

will be punished. That is duress. The only misrepresentation mentioned in the
evidence was in the girl's story that the accused said he would help her parents,
and that she would be paid $20.00 per month as first stated and then later cor-

rected to 20 yen, That does not particularly effect her credibility, because
humudmlﬂthuuinmin;toth-npuph The girl said she heard
the offer tnhrnthwmr:th'rbytmlumd,thlt.lhon:tngou
thllmrhm hat the accused had a sword and that she was tlireatened with
this sword. mtut:l.morth father and mother was that this girl did not

; a

hear anything the accused said that day when he came to the Flores home, Their
testimony was that the accused did not have any sword, as they can recall., There
is your story of the girl, shameful as it is, and no criticiem but
it is not misrepresentation, and I do not believe duress can un-;r
when you consider the fantastic story of the girl about hearing what the accused
said, and when you consider what she said about the accused having a sword. The
real story, gentlemen, as shown by thé testimony is thist This girl's older sister,
Alice, had been at the Kerner home one or two weeks. She apparently liked it there
and arranged for her younger sister to come and join her. Gentlemen, the proper

to be charged of this crime are the father, the mother and the other people
involved, and not this man. Whether or not the mother induced the girl to go, _
this was not through misrepresentation, but according to her story, through fear.
According to the mother, she was afraid, and as to the girl, she had no mis-
apprehension of what she was to do. Remember Alice Flores, the mother, and the
father. . ‘

 The prosecution produced another witness, Mrs. Kerner, for what purpose I
do not know. This lady testified that Alice Flores paid her rent for that house
twice and that the accused paid her the rent once, in July, 1942. As to her
credibility: First she said that when the accused paid her the rent in July,
1942, there was no conversation - question 30 - later on under more rigid direct
cﬁilltihlb; the judge advocate, she said: 'In, there was conversation at that
time", &o I say there is not the misrepresentation necessary to be proved beyond
lmwhnworth-pdﬂutm. There is lots of testimony

mw,mmnummmmuwnmmwﬁh
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He came down in a car driven by a native, whom I do not remember.
‘We proceeded to the district of Anigua, Agana, Guam;, where Nicolasa
wae then residing. Upon arrival there, he sent me in to call
Nicolasa to the car as he would like to talk to her., Nicolasa was
rather reluctant to come out. She made excuses, Finally she came
out and while at the car, Shinohara asked her to come down with bt
him to Piti and work at a whore house where Japanese enlisted per- =
sonnel were being entertained. She refused to work., She made
excuses that she had children to take care, further that she did
not like the job, Shinohara asked her to cooperate and come aleng
to see the place and see if she liked it. She answered that she
would later on if she can get clothes to wear as she had on only
rage. The defendant remarked that she may come down., OShe did not
have to stay there, to just come down for the day and to come back,
and that Shinohara would furnish her clothes and anything she needs
if she worked in this house., She did come along with us in this
trip. I remember there were two or three other Japanese in the
car. I do not remember whether they came with us and whether we
picked. them on the way, but I remember two or three navy Japanese
in the ear and which we disembarked at the whore house at Piti.

To the best of my knowledge, Nicolasa went into this house and
later on came out in a matter of about 10 or 15 minutes and told
Shinohara she will work just as soon as she found someone to take
care of the children and some clothes to wear. We then took to
Agana and that is all I know. :

On cross examination, I asked Sgambelluri if there was anything else said
in his presence and he said: "No, sir, that is the complete story." GCentlemen,
~ there is no duress here; this was not against her will and without her consent.

You will recall the history of this woman. &She had been convicted of vagrancy;
had been subjected to onewnereal disease examination; (all before the war).
Sgambelluri testified that the only persons present were the Mendiola girl, the
driver of the car, the accused, himself and possible some Japanese navy people,
he could not remember. When the girl was on the stand, she said another woman
was with them, who went to Piti and was dropped at Martinez's house in Piti.
Which one is correct, I do not know = I quote her testimony, question 8, pages
76 and 77 and the answer:

B8.Q.Please state to the commission the circumstances. '
A, When I came out to the car, Shinohara was in the car with
another woman and a sentry with Sgambelluri. Then the accused
asked me if I wanted to work at the whore house. I told the
accused that I could not do it on account of my children. He
insisted and said, "Come and try it at least for three days and
see how you like it", and I said, "No", The accused insisted
I go, and told me that if I didn't go I will be punished,
got in the car and he took me dowm. When we got down to
place, the manager was not there, so we turned back. On our
the other woman and we proceeded to




and told her to take care of them saying: "If you don't want to, you will be

punished”, The girl stayed there for 4 or 5 months. Gentlemen, a woman who

mmmmummnyurmm-r,umnunm time but
the mother of a 12 year old child, had a venereal examination before the war, I8
mmmttuﬁtitulookw-rmﬂnﬂhouu,mtmn-kn later went to 18
stay there and stayed two days and nights without working, is not a person who i'_.,
entered a life of prostitution under duress. BEear in mind, she went to the 4
hospital for a physical examination and then went down t.huro This unfortunate i

}' woman knew what work she was to do and entered it voluntarily. Ae to her credi-

bility, I call you attention to the fact that upon cross examination, in answer
._ to the question: "Have you ever been convicted of crime?" she said, "llo". Recall
! the testimony of Sgambelluri, who said she had been convicted of vagrancy before
the war, She further said that she didn't act as a barmaid, although supposedly
hired to do so, there was a boy for that, Recall the testimony of this witness - -
question 56, page 80: : |
56.Q.When did you first find out that you were to be used for other purposes

than dispensing liquor at the bar?

A.The second night when Shinohara came out with some officer.

That unfortunate woman entered into this life of prostitution voluntarily.

Turning then to the last of the five types of charges - treason., The |
Judge advocate read to you from the Penal Code of Guam, as the statute on '

treason. I also will read to you section 1103 of the Penal Code of Guam:

"Evidence on trial for treason. — Upon a trial for treason, the defendant
cannot be convicted unless upon the testimony of two witnessee to the
same overt act, or upon confession in open court; nor can evidence be
admitted of an overt act not expressly chaFged in the information; nor
; can the defendant be convicted unless one or more evert acts be -:q:nnlp'
b alleged therein."

; And I call particular attention to the following statement in thie statute:

"Nor can evidence be admitted of an overt act nor expressly charged in
the information."

R

. - We are confined then to the overt act expressly charged in each specification.
You will recall the four specifications. The first one:

ewwdid on or about December 16, 1941, aid, assist and participate in the
taking by the Japanese military forces of the sum of about eight thous-
and three hundred dollars xxx and checks of the value of about one thoue-
and dollars, being the property of the Naval Government of Guam xxx"

Bear in mind that must be proved by the testimony of two witnesses.
The second: ¢ | _
Biichiy un or shiuh Shae N ABAL. ALK wosiuh ann Sorbieiontd Ln Aan s ;
taking by and for the use of the Japanese military foreces of an electric :
mmutu-mumm,mmwmmm
- .'m,bduth-m:ofwmm.uMMﬂW'
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The third:

"xxx did, in or about the month of December, 1941, organize, solicit and
promote the organization of residents of Guam into an organization known
as the Dai Nisei, for the purpose of assisting the Japanese military for-
cea xxx.™

and lasts

"xcx did, in or about the month of April, 1942, supply to Japanese military
and naval forces provisions and refreshments.”

I must ask your

indulgence
advocate mentioned the recent and important case of

6

;B.& EJ.B. mumthmmunmmmm-r,mﬁﬁm

of the court, written by Mr. Justice Jackson. The case was

argued in November, 1944, and decided in April of this year. I am reading from
pages 934 and 935: _

"The very minimum function that an overt act must perform in a treason
prosecution is that it show sufficient action by the accused, in its
setting, to sustain a finding that the accused actually gave aid and
comfort to the enemy. Every act, movement, deed, and word of the de-
fendant charged to constitute treason must be supported by the testimony

of two witnesses. The two-witnese principle is to interdict imputation eof
incrimination acts to the accused by circumstantial evidence or by the tes-
timony of a single witness. The prosecution cannot rely on evidence which
does not meet the constitutional test for overt acts to create any infer-
ence that the accused did other acts or did something more than was shown
in the overt act, in order to make a giving of aid and comfort to the enemy.
The words of the Constitution were chosen, not to make it hard to prove
merely routine and every day acts, but to make the proof of acts that convict
of treason as sure as trial processes may. When the prosecution's case is
thus established, the Constitution does not prevent presentation of corrob-
orative or cumulative evidence of any admissible character either to
strengthen a direct case or to rebut the testimony or inferences on behalf
of defendant. The Government is not prevented from making & strong case;
it is denied a conviction on a weak one."

There, gentlemen, is the rule which you will apply properly in deciding whether
or not the accused shall be convicted of the most serious crime that can be

charged against him,

Let us turn to the facts of the four specifications of treason. The first one

mmdmmmsumt- safe, where money and checks belonging
'-hih-huluermumm"ﬂmm :

#'m saye, (sectien 212, p, 52)t

mmm:.m states:
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The Japanese authorities had the right to take this state property. The money
lﬂm&lmﬂle‘tumnhlmdwmmnMQMorﬂul, there-
fore they were state property. Let us take the testimony of the first of two
witnesses of the prosecution in support of this charge - Galo L. Salas, Tou
will recall that he said they went to the Records and Aecounts Office in the
Robert E. Coontz Building; that there were eight people; the accused, himself,
a Japanese officer and some Japanese soldiers, He said that the cashier's cage
where the safe was located, was a room 10 by 12 feet; that there were eight people
in that small room at about 2:30 in the afternoon; said that the front windows
of the cashier's cage were closed; that a small cashier's window, about 8" by
20", was open in the sense that there was no cover, but only perpendicular bars
op it; that there was sufficient light through this emall window that opened
into the lobby; that there was a solid wall between the cashier's cage and the
rear room, the clerk's office of the Records and Accounts office, When asked
if he saw anyone in the lobby, he replied, "No"; when asked whether he saw any-
one in the rear room he r&puodtutth-nm.hmuinthnmrm, Jap=
anese soldiers, When asked whether he saw any Chamorros as he entered the room,
he said, "No". When asked the same question as to when he left, he said, "Yes",
he saw Zafra and Sgambelluri after he came outside, Zafra near the Dorn Hall and
Sgambelluri at a window in the Dorn Hall., Upon being questioned as to leaving
the building and coming across to the Marine Barracks, this witness said that
the Japanese officers carried the currency, unwrapped; that the accused carried
a white canvas bag in which the small change had been placed.

Thuanlyothoruitmunlnfn. What did he say? He states that he saw
the accused standing by the door of the cashier's cage in the'room; that is all.
What is the test? It is set forth by the Kramer case as follows: "Every act,
movement, deed and word of the defendant charged to constitute treason must be

supported by the testimony of two witnesses."

tmtmuumh;thmhtﬂnnllmﬂdm--mmhukm He
nnmthinbuildmnotwwlomhl;m-ﬁlrh-m,htnlhddnntn
th.homﬂnllmduuthinmpuﬂngbnthoﬂmﬂmﬁnclmm.
When asked what the Japanese officers were carrying, he said that they had paper
bundles, some white paper. Bills are not white, but green. So the only two
things one can say is mpport-dbyth-hlﬁmorm-uumihtmtm
accused was going along the street carrying a white canvas bag. Gentlemen, that
is not treason. One witness said that the Japanese forced him, with the help
of the accused, to open the safe. The only other witness said he saw the accused
near the door of the cashier's cage. That is not sufficient proof of an overt
lotwmt-Moftmﬂ.mlmurmiﬂdwmmrmumt,ﬂiﬂ
has said in the Kramer case:

WEvery act, movement, deed and word of thé defendant charged to constitute
treason must be supported by the testimony of two witnesses."

Paking of the Butler generator; the next specification: Let us consider
the testimony of Ignacia Butler, question 33 to 35, inclusive, page 112:

33.Q.Were you not given a paper that time setting forth the agreement as to
the generator being taken? _
A.I was given a sl




: mm,mﬁ;%&_wwmmmth
right of requisition; you have a proper and obderly requisition procedure,
in the requisitioning of a generator. The only other witness called by the pros-
ecution was the brother of this lady, Carlos Bordallo. Here is his testimony:

J_.'L.Q.I;;: ﬂnu hear any conversation at that time between the accused and Mrs. .
ﬂ |
A.Yes. -
12.Q.State the eircumstances.
St A.I understood that Shinohara came with some others to inquire about a certain

generator,

Upon motion of the accused, the last answer was stricken. Therefore, we
have no corroborating testimony at all., We do not have two witnesses to the
alleging taking of the genmerator. I wish to emphasize this for there is no -
ummhnmmmuuu-mhmmmmrtmm 1
Court's statement of the two witness rule. And as further stated in the Kramer |
caset - { |

"The government is not prevented from making a strong case; it is denied
a conviction on a weak one."

Turning now to the Dai Nisei, the alleged overt act of the accused is as
followss:

Mxx did, in or about the month of December, 1941, organize, solicit and .
the organization of residents of Guam into an organization known :

as the Dai Nisei, for the purpose of assisting the Japanese military |

forces xx." . .

The earliest date fixed by any prosecution witness of any assertedly treasonable
act of the accused is about a month and a half after the Japanese occupation of
Guam. In other words, in the latter part of January, 1942, That is not within

the charge.

let us consider the testimony of the seven prosecution witnesses. They said
that two meetings were held; one within a month and a half to two months after the
| Japanese occupation, and a later one, just how much later we cannot be sure, The
[ commission has heard the testimony as to both meetings and the various acts that
these boys said they did. That does not go to the question of the overt act which
is the basis for this treason charge, They said they worked and went to drills, !
Let us a little study of just what the Dai Nysel is. Dai Nisei is a generic |
term; meaning the same as the word Mestizo, a can or Chamorro term, meaning i
balf blood. Take the testimony of Jesus Sayama. He said that all half breeds in ’
witin b

;

were organized into the Seinendan. There were two groups
Chamorro and the Dai Nisei, half blood Japanese, He

group separately; but were exactly
military drills. He further stated
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and naval forces, We had this building, the old Elks Club building, continued as
a club known as the Oniya Kaikan. We got into considerable discussion of its
meaning. I do not care what the two words mean, but what they meant to the man on
the street was, "Guam Restaurant", The uncontradicted testimony was that food was
served to parties of the Japanese ocoupation personnel; that all food was furn- g )
ished by the Japanese. This man did not furnish that food; he was simply cater- :
ing; having the food prepared at home and serving the food at the club operated
as any business enterprise might be operated., The testimony of the wife is that
chanumtimpnidlﬂﬂmtarnhntththddm. The fact that this man :
furnished a catering service is no support for treason. The fact is that food was .

at the home of the accused and served to Japanese as well as Chamorros.

That does not support & charge of treason. You have no witnese to any overt act
of the accused as set forth in the specification. I racked my brain as to why ;
the charge was brought, and what was the purpose behind it. Simply acting as & =
caterer for hire to help prepare and serve food furnished by the people holding
the party is not treason. '

The judge advocate made the following closing argument:

The charges and specifications were served on the accused on the 20th of
Jul,-l 191}5'

It appears as though the counsel for the accused has based his argument in
regard to the treason charges entirely on the Cramer case and that he has relied
on that case to support the defense. Comparing the facts in the Cramer case to
the facts presented in this case, there is not much similarity except the word,
nTreason”. I now read from the Cramer case & resume of the facts on the proof .

as made.

"At the present stage of the case we need not weigh their

sufficiency as a matter of pleading. What ever the avertments |
' might have permitted the Government to prove, we now ‘consider |

their adequacy on the proof as made,

T

| nIt appeared upon the trial that at all times involved in

thmlutunrmmm-lnnunurmimnuufm
Federal Bureau of Investigation. By direct testimony of two '
or more agents it was established that Cremer met Thiel and
Kerling on the occasions and at the places charged and that
they drank together and engaged long and earnestly in conversa-

ion. This is the sum of the overt acts as established by the i
testimony of two witnesses. There is no two-witness proof of |
what they said nor in what language they conversed. There is o |
no showing that Cramer gave them any information whatever of s 3
value to their mission or indeed that he had any to give. No - L T
effort at secrecy is shown, for they met in public places, Cramer

furnished them no shelter, nothing that can be called sustenance LR

or supplies, and there is no evidence that he gave them encourage- . o

ment or counsel, or even paid for thelr drinks, S
g W(11). The indictment charged Cramer with adhering to the Vo

enemies of the United States, glving them aid and confort, and
‘set forth ten overt acts. prosecution withdrew , and

 three were submitted to the jury. The overt acts which MR
il m gat . ’ :....;-_...': .'
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herein, on or about June
23, 1942, at the Southern District of New York and within the
jurisdiction of this Court, did meet with Werner Thiel and
Edward John Kerling, enemies of the United States, at the Twin
hklm:tmutmlm;ﬂuthm, in the City and
State of New York, and did cenfer, treat, and counsel with said
mmmm:mnrm;m-przuutmrn
mwdﬁ.ﬁmmﬂmmwﬂulﬁmdoﬂbﬂu
said enemies, Werner Thiel and Edward John Kerling.

| -a.mm,wmmm,mﬁm
June 23, 1942, at the Southern District of New York and within
| the jurisdiction of this Court, did accompany, confer, treat,
| and counsel with Werner Thiel, an enemy of the United States, for
; -mumnttmmm:m:tmmmm
l mm,m.tmum.t.rummmmb-tm
} Lmumtﬂ?mutlﬂml,bathinthﬁtymmahor
| mm,rwmwudﬂMMﬁthmmtﬁoﬁﬂuﬁ |
and comfort to said enemy,Werner Thiel. : |

Foot note (45). AThe verdict in this case was a general one 1
of guilty, without special findings as to the acts on which it -
rests. Since it is not possible to identify the grounde on which
Cramer was convicted, the verdict must be set aside if
any of the separable acts submitted was insufficient.
Stromberg v. California, 283 U,S. 359, 368, 51 8.Ct, 532,
535. ?5 L-ﬂ- m?] 73 l-L-!- m; W Y b“h
Glﬂull, 31? ulﬂl w, 2?2’. 63 S-ml m’ 210’ s'r L!m.

! 279, 13, A.L.R. 1273.%

On the above set of facts, defendant Cramer was found guilty of treason
brmlmrumtnndupnnlppulbylﬁ-kd-nilimctmwcmt

the case was reversed. The tenth act charged (the third submitted was based
munmmm-amtwumnmm)mw-nw
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nIt is only overt acts by the accused which the Constitution
explicitly requires to be proved by the testimony of two witnesses.
It does not make other common-law evidence inadmissible nor deny
its inherent powers of persussion. It does not forbid judging ' :
by the usual process by which the significance of conduct often |
will be determined by facts whieh are not acts. Actions of the
accused are set in time and place in many relationships, En-
vironment illuminates the meaning of acts, as context does that
of words. What a man is up to may be clear from considering his
bare acts by themselves; often it is made clear when we know the
reciprocity and sequence of his acts with those of others, the
interchange between him and another, the give and take of the
situation."” ;

In the Cramer case as I see it there was not an act which was alledged
or proven that manifested a criminal intention nor was there any act proven
by which the purpose was manifested or the means by which it wae intended to be
fulfilled, Whereas in the present case, in each one of the four specifications
of treason there was a minimum of twoeye witnecses to the act and when it
is said in the Cramer case opinion "every act, movement, deed, and word of the
defendant charged to constitute treason must be supported by the testimony of
two witnesses, it is obvious that they meant that there first must be an overt
act, In the Cramer case there was no overt act which could be considered as
such. The act was only by inference, speculation and imsgination, But in the
alleged acts of each one of the four specifications in the case at bar, the
overt acts were such as "manifest a criminal intention and tend towards the

shment of the criminal object®. And furthermore, the overt acts in I

each one of the four specifications were acts by which "the purpose was mani- '
fested and a means by which it was intended to be fulfilled” were present.

Therefore, weighing the decision in the Cramer case based upon the facts

the testimony in this case, I submit that the Cramer case presents a

weak case as distinguished from the case at bar which presents a strong case,

It is inconceivable how any person on Guam during Japanese occupation could o

hl.nl.dhoﬂdtoandgiﬂnu.dmdnmrwt.mﬂthmthllmoddidmth- |

circumstances on the Island of Guam. His opportunities were limited to the very g

things the accused did and he took advantage of these opportunities to perform
the traitorous acts.

-~
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The accused requested permission to mske an additional argument.
The commission announced that the request was granted. ;
The accused made the following additional argument.

On this question of the statutes of limitations; I say it is entirely im~
material on what date a copy of the specification was served on accused.
law saye it must be filed within ome year. Service on the accused is not filing -
£iling is with the commission. 2

.m:wlum-mmlhwutn two witnesses to the alleged overt
acts of treason.

Take the Records and Accounts incident - the accused was walking down the i
et with ;thum-ldidmlumtmumhu, The ac-
; that is not giving aid and comfort to the ene T




On the Butler's generators I heard no comment as to the striking, upon
motion of the accused, of the corroborating statement of Bordallo as to the
conversation he heard. The evidence is clear. The generator was taken by the
Japanese in the afternocon; the overt act allegedly occurred that morning at the
Butler home,

The Dai Nisei: The overt act was alleged to have been committed by the ac-
cused in December, 1941, What was done in 1942 or later has no bearing on the
overt act. As to the overt act, there was no witness; not even one,

The food and refreshmeuts: The evidence of the accused is complete on that.
He rendered a catering service of food furnished from government supplies; by
Guzman on three occasions. The wife of the accused prepared the food at her
home, & service for which payment was made., That is not giving aid and comfort,
but & commercial service transaction.

In closing, I wish to read just one more statement from the Cramer case:

"Although nothing in the conduct of Cramer's trial evokes it, a
repetition of Chief Justice Marshall's warning can never be untimely:

"As there is no crime which can more excite and tate the passions
of men than treason, no charge demands more from the tri before
which it is made, a deliberate and temperate inquiry. Whether this

inquiry be directed to the fact or to the law; none can be more solemn,
none more important to the citizen or to the government; none can more
affect the safety of both.

"xx It is therefore more safe as well as more censonant to the prin-
ciples of our constitution, that the crime of treason should not be
extended by construction to doubtful cases.

The judge advocate desired to make no further argument.

The trial was finished.

The commission was cleared.
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The judge advocate was recalled and directed to record the follewing
) .

ﬁ-mumuthnmmmm

mmtmnm,m'r. Shinohara, a civilian, is of the first
charge guilty.

The specification of the second charge not proved.
And that the accused, Samuel T. Shinohara, & civilian, is of the second
dllp, not guilty; and the commission does therefore acquit the said Samuel
T. Shinohara, a eivilian, of the second charge.
The specification of the third charge proved.

And that the accused, Samuel T. Shinohara, a civilian, is of the third

 charge guilty.

The first specification of the fourth charge proved in part, proved except
the word, "misrepresentation”, which word is not proved, and for which the com~
mission substitutes the word, "duress", which word is proyed.

The second specification of the fourth charge proved.

And that the accused, Samuel T. Shinohara, a civilian, is of the fourth
charge gullty.

The first specification of the first additional charge proved.

The second specification of the first additional charge proved :I.n-plrt.,
proved except the word and figures "December, 1941", which word and figures
are not proved, and for which the commission substitutes the word and figures,
"February, 19#2' which word and figures are proved.

The third specification of the first additional charge proved in part,
proved except the word, "April", which word is not proved, and for which the
m-l substitutes the word, "February”, which word is proved.

i that the accused, Samuel T. Shinohara, a civilian, is of the first
charge gullty.

The first specification of the second additional charge proved.
ﬁMméImumdthuwmﬂmlmmd.
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~ charge and and the specification of the third additionsl eharge not proved.

ol The judge advocate Mdmu-mmmmumn--m."

.q-
The commission was cleared.
~ The judge Mt-mrmmmmmmmm-mmdm
uto.‘l.].nil
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Accused Argument on Special Plea to Jurisdiction of Commission. |

To refresh your recollection on the plea: It goes to the charge of treason
and the specifications thereunder. ,

The plea to the jurisdiction of the comnission is based upon the following
analysis: The accused, while a resident of Guam during the period of the Japanese *
occupation, did not owe any allegiance to the Naval Government of Guam or to the
- United States of America, The law is clear that an alien resident of & country v 3
owes temporary allegiance to that country and he can be charged with treason, the
same a8 & resident of that country. However, an alien's temporary allegiance
ends when he leaves that country., It seems clear that temporary alleglance is
allegiance in return for protection furnished by the resident country. The accused
was & resident of Guam prior to the Japanese occupation. The record shows that
he was resident of Guam during the period of the Japanese occupation., During the
time of the Japanese occupation, there was no temporary allegiance owed by ‘the
accused to the Naval Government of Guam or the United States of America. Of course,
there is no doubt that the accused owed temporary allegiante to the Naval Gogern-
ment of Guam prior to the Japanese occupation. A

It is our contention that when the Japanese, the country of the accused,
occupied Guam, the accused as a national of that country owed permanent allegiance
to that country, and only to that country, and did not during that occupation
mnlhgimutothulhﬂlmtorﬁmurtnmmt-dﬂhm of America.
of course this is premised upon the fact that the protection of the Naval Govern- ‘
ment of Guam was gone, therefore temporary allegiance ended., There is not a
great deal of law on tils question., What there is tends to hold against our
contention, Thers are however two decided cases that are close enough in peint
to be of particular interest.

: First is a United States Supreme Court case --W

' 16 Wallace, 147, decided in 1872, -In this case we don have the g of
the alien national coming in; as we have the Japanese, the country of the accused,
coming to Cuam in the case at bar.

polnt than the Carlisle case. . i e o

y/ ' 4 i

2 The, is cited in ., section 5 (Aliens) under the i &
sub ject: | son® for the fnm: : sl




control of its rightful sovereign, wrongs done during the foreign occu~
pation are cognizable by the ordinary courts. The protection of the
sovereign has not ceased. It is continuous, although the actual redress
of what has been done amiss may be necessarily postponed until the
enemy's forces have been expelled."” .

If this is a correct statement of the law, then the contention of the ’
accused is not sound, However, 1 wish to point out to the commission that
. whether ”"ﬁ.&lﬁﬂ! involved a national of the occupant power is not
¢clear from information available here. It is our contention that there is
no allegiance owed by the accused, Shinohara, to the United States or to the
Naval Government of Guam after the protection of those governments had ended
and the accused' own country, Japan ( to which he owed permanent and primary

allegiance), had occupied Guam.
( Marrea &
L 8 |
ounsel for the accused. . |




Mluuer‘n_lmmmidmt.-nﬂmummth
p-:.ortothohplmnmudnn. He owed fidelity and allegiance to the Naval
ummm;ra_mtummmu-mamm-umma-m
invaded Guam on December 10, 194l. As an inhabitant, his duty to Japan ¢
Mpﬂdmﬂuﬂnnmurohﬂimumh. Had he rendered obedience
tothilinhrruumt,h-muldmth guilty of treason against either, but
if he gave aid and a ﬂdtuth-mnanthulwmuhortﬂldnduln,m
was Guam, during the absence of the sovereign forces which was the United States
lndt.h-hmuourmtorﬂunhoumn;urtﬂtmwmﬂnim '
States and the Naval Government of Guam and maybe tried therefor,

L ﬂ?ﬂ‘h‘i’l terminated his temporary allegiance by leaving Guam, but this
Authoritiee!
a. Carlisle v. United States, 16 Wallace (83 U.8.) p. 147,
b. Vol. 52. American Jurisprudence, p. 796, Title Treason, Sec. 5 - Aliens.

¢. Janis v. U.S., 32 Ct. Claims, p. 410 = holding that an alien resident
owes temporary allegiance to the mation (In this case an Indian Tribe)

of his residence.

(See also States, 97 U.S. 39, and E’Edﬁm
5 Wheaton Hutehins, 95 U.S. (otte) p. »
d. v . General (1907) AC (Eng.) 326, 8 Annotated Cases 76,
on, Cases In law, p. 1061,

In the proohntinﬁ jssued April 16, 1917 under Article III, sec. 3
of the Constitution (see Historical note to Title 18, sec. 1, U.8.C.A)

the following is included:

wSuch acts are held to be treasonable whether committed within the
United States or elsewhere; whether committed by a citizen of the
United States or by an alien domiciled, or residing in the United
States, inasmuch as resident aliens as well as citizens, owe allegi-
ance to the United States and its laws."

£. "Treason against the United States may be conmitted by any one resident

or sojourner within its territory, and under the protection of its
whether he be & citizen or alien. 1 Hale Prec. (Bng) 59, 60, 62;

laws,
& “- P.C. (h‘t) Cw 2' 8 s; W. I..l' (“a) 3&.' m t‘ﬂ
m’ (c- c'l HI 1’,1) a mll Jri ﬂ. ﬂ-.m. 30 Ml &.' h‘- m' m-

rebels or foreign . Charge to Grand Jury Treason
1863) Fed. Cas. Nos. 18, 274 (C. C. Pa. 1851) 18, 276. :

'hmumtwugduyortml'ubymup&??.;%g Yl
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he Vol. 3, Corpus Juris Secundum, p. 527, Title Aliens, sec. 5.

"In return for the protection given aliens they owe a temporary
and local allegiance to the country in which they reside which
continues during the period of their residence,"

. et CBunins
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Argument in Support of Applicable Statute of Limitations as a Bar to
Each Charge and Specification.

Whether or not the three year statute of limitations (Wn
ﬁ % % ;ﬂ.] is effective as to the charges of treason, theft taking
emales for purpose of prostitution, depends upon whether the statute was
tolled during the period of the Japanese occupation of Guam. This point has
been argued at length in other cases before this commission so I will not« go

- into detail on this point now.

Whether or not the one year statute of limitations ( e
%u.mwm«bm of the assault ery, as well
as the desecra of the flag charges, involves the additional element of
whether or not these charges were filed within one year after the reoccupation
of Guam .

I believe the members of the commission have the principles and fl.utl
clearly in mind so I will make no extended argument at this time.

Counsel for the Accused.
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Judge Advocate's Brief in Reply to Plea in Bar.

I submit & letter dated 4 June 1945, from the Legal Officer of the Island
Command, to the Judge Advocate which reads as follows:

,' 11400-50 LEGAL OFFICE,
(610)-wia ISLAND COMMAND, GUAM.

& June 1945.

Memorandum to: Lieutenant Colonel Teller Ammons, AUS, Judge Advocate,
Military Commission of Guam.

Subject: Case of Nicolas T. Sablan, an inhabitant of Guam.

1. It is noted, in reviewing the case of Nicolas T, Sablan, that
counsel for the accused is still raising the plea in bar that those tried for
offenses conmitted during the Japanese occupation are prisoners of war, and thus
entitled to the benefits of the Geneva Convention, and also that the statute of
limitations has run against the offenses,

2, The Judge Advocate General of the Navy has ruled as follows:
—

"For crimes committed prior te the re-conquest of Guam, the subject groups
should be tried as criminals by the exceptional military courts created
by Proclamation IV of the Military Governor of Guam and the Geneva Conven-
tion does not apply."

3. As to the statute of limitations, the Judge Advocate General has
r_El_cd as follows:
—

"The statute of limitations is suspended during the period when the ligiti-
mate government was excluded from the Island of Guam and, as to offenses
against the laws of Guam or those of the United States that are applicable
to Guam, committed during the period of military occupation, there must be
excluded from the camputation of the period of limitation, the perioed of
occupation.”

Le I believe that when pleas in bar with reference to the foregoing
subjects are offered to the court, it would save the time of the court and of
counsel if you would call these decisions to the attention of the court.

5e I am sending & copy of this memorandum to the Presidemt of the
court, and to Lieutenant Akerman.
B. S. BARRON.
Copies to: lonel W.T.H. Galliford, U.S.M.C.
Lieutenant A. Akerman, Jr., U.S.N.R." %
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Although this letter refers to the case of Nicolas T. 'Sablan, who has been

tried before this commission, it covers the same legal points as to statutes of

limitations that is raised by this plea. j 2 )
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The Judge Advocate's Written Opening Argument,

Testimony has been based on 7 charges and 1l specifications supporting
the charges. I will follow the order of proof as given on the specifications
in the trial, i

The specification of charge II, is theft. Section 487, page 160, Penal
Code of Guam defines grand theft as theft conmitted in any of the following
cases:

n(1) When the money, labor or real or personal property taken is of a
value exceeding fifty dollars."

Section 489 of the Penal Code of Guam gives punishment of grand theft,
as follows:

"Grand theft is punishable by a fine of not less than one hundred dollars
and not more than one thousand dollars, or imprisonment for not less than
six months nor more than ten yeare, or both."

Section 490 of the Penal Code of Guam reads as follows:

"490a. "Theft" to be substituted. —- Wherever any law of this Island '
refers to or mentions larceny, embezzlement or stealing, said law shall :

hereafter be read and interpreted as if the word "theft", were substituted
thlﬂfor.' LAY

Section 507, page 169, Penal Code of Guam is as follows:

"507. When bailee, tenant, or lodger guilty of embezzlement. -- Every
person intrusted with any property as bailee, tenant, or lodger, or with |
any power of attorney for the sale and transfer thereof, who fraudulently _
: converts the same or the proceeds thereof to his own use, or secretes it
', or them with a fraudulent intent to convert to his own use, is guilty of
§ embegzlement .”

Section 512, page 170, Penal Code of Guam reads as follows: g
"512. Intent to restore property. — The fact that the accused intended
to restore the property embezzled, is no ground of defense or mitigation
of punishment, if it has not been restored before an information has been
laid before a judge, charging the commission of the offense.”

Section 484, page 159, Penal Code of Guam, defines theft as follows:

= _.HI' B

| "Every person who shall feloniously steal, take, carry, lead, or drive

i away the personal property of another, or who shall fraudulently appro= \
priate property which has been entrusted to him, or who shall knowingly il
and designedly, by any false or fraudulent representation or pretense,
defraud any other person of money, labor, or real or personal property,
or who causes or procures others to report falsely of his wealth or
mercantile characters and by thue imposing upon any person, obtains
credit and thereby fraudulently gets or obtains possession of money or

property or obtains the labor or service of another, is guilty of theft. =

iy In determining the value of the property obtained, ﬂrmmd




thie section, the reasonable and fair market value shall be the test, and
in determining the value of services received the contract price be
the test, If there be no contract price, the reasonable and going wage

for the service rendered shall govern. For the purpose of this section,

any false and fraudulent representation or pretense made shall be treated
as continuing, 8o as to cover any money, property or service received as
a result thereof, and the complaint or information may charge that the ;
crime wae committed on any date during the particular period in question."

The automobile involved in this case is registered in the Department of
Records and Accounts in the name of James Bdward Davis, lieutenant (jg), U.S.
Navy, who was taken prisoner by the Japanese at the time they invaded Guam.
Six witnesses testified. Each one testified that they knew the automobile that
the accused, Shinohara, was using as his own, during the Japanese occupation,
as the same car driven by lLieutenant Davis before the Japanese oecupation.
kory witness described the car so there is no question as to the identity of

the automobile as the same one owned by Lieutenant Davis. Mr. Herrero was the
landlord of Lieutenant Davis and last saw Davis driving the automeobile on Decem-
ber 8, 1941. The next time he saw the car, it was being driven by the accused,
* Shinohara, about the 12th of December. The accused was driving the car towards
his home. The accused kept the key to the car when the car was not in use and
parked the car at his residence. He gave orders to the drivers of the car and
he employed the drivers, He used the automobile as his own., The license plate
on the car during the Japanese time was the type used for eivilian use. The
accused and his family were seen in the automobile many times during the Jap-
anese occupation.

Specification 1, charge II, of the additional charges and specifications,
is for Assault and Battery. Two eye witnesses gave the time, place and circum-
stances under which the accused assaulted Captain George J. McMillin, U.S. Navy,
then Naval Governor of Guam, by slapping with his hand, Captain McMillin.

Specification 2, charge II, Assault and Battery. Two eye witnesses testi-
fied as to the place, time and circumstances that they saw the accused slap
Captain George J. McMillin, U.S. Navy, then Naval Governor of Guam.,

Mﬂuﬂuﬁ of Charge III, Assault and Battery. The witness testified
glving the time, place and circumstances that he saw the accused slap Captain
George J. Icl:llil.n, U.S. Navy, then Governor of Guam.

Miuﬁwlnd 24,2, page 72, Penal Code of Guam, read as followst

w240, Assault defined. — An 'Assault', is an unlawful attempt, coupled

with a present ability, to commit a violent injury on the person of another.

"242, Battery defined. — A 'battery', is any willful and unlawful use of
force or violence upon the person of ancther.”

The npo:lﬁutim of charge III of the additional and specifications,
Desecration of flag. mﬁmsmmm,mm read as follows:

-3;9. Flag 4::13.4.- Construction. Use of flags and representation there-

L]
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in section three hundred and ten of this code, of the United States or of
this Island; or shall expose to public view any such flag upon which is
printed, painted or otherwise placed or to which is attached, appended,
affixed, or annexed any word, figure; mark, picture, design, drawing or
any advertisement of any nature, or whoever exposes to public view, manu- .
factures, sells, exposes for sale, gives away or has in possession for
sale or to give amay or for use for any purpoSe, any article or substance,
being an article of merchandise, or a receptacle of merchandise or article
or thing for carrying or transporting merchandise upon which is printed,
painted, attached or otherwise placed a representation of any such flag,
standard, color or ensign to advertise, call attention to, decorate, mark,

or diltinguiuh the article of substance on which so phu-d; or publicly
L] - [ ] - . . _| 4, . )

Four eye witnesses testified that the accused had used the American flag

to mop the floor of an establishment known as Omiya Kaikan, a place operated
by the accused,

Specification 1 and 2, charge IV, Taking a Female for the Purpose of Pros-

titution. The Penal Code of Guam is exact in the protection of honor of female
persons. Sections 266a, 266b, 266d and 266e on pages 78 and 79 of the Penal
Code read as follows:

n266a., Taking Female for Purpose of Prostitution. == Every person who,
within this Island, takes any female person against her will and without
her consent, or with her consent procured by fraudulent inducement or mis-
representation, for the purpose of prostitution, is punishable by imprison~
ment not less than one nor more than five years, and a fine not exceeding
one thousand dollars,

"266b. Taking Female by Force, Duress, etc. to Live in an Illicit Relation. —

Every person who takes any female person unlawfully, and against her will,
and by force, menace, opfiuress, compels her to live with him in an illicit
relation, against her consent, or to so live with any other person, is pun-
ishable by imprisonment not less then two nor more than four years.

"266d. Placing Female in Custody for the Purpose of Cohabitation. == Any
person who receives any money or other valuable thing for or on account

of hie placing in custody any female for the purpose of causing her to
cohabit with any male to whom she is not married, is guilty of a felony.

n266e. Paying for Female for Purpose of Prostitution, — Every person
who purchases, or pays any money or other valuable thing for, any female

person for the purpose of prostitution, or for the purpose of placing
her, for immoral purposes, in any house or place against her will, is

guilty of a felony."
Specification 1, charge IV. Complaining witness, Alfonsina Flores, was

7'mn1‘:mmuﬂumnmmuu-mmmumn-
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of the Japanese invasion. The accused, unmuwlhp-
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talking to the parents and told them that he was after their 17 year old daughter
and made threats upon not only the girl but the family and actually threatened
their

lives if the girl did not accompany him, He stated he wanted the girl for
pa officer. The girl accompanied the accused, under these threats,
to as the Kerner house. Alfonsina was accompanied
by her mother at the mother's request. Alfonsina Flores said she was of previous :
chaste character up to this time and was engaged to marry a Guam boy at that time,
When they arrived at the Kerner house, the mother was asked to leave which she
did, and then the accused showed Alfonsina a room and instructed her it was the
room she was to use to entertain Japanese, The accused further told Alfonsina
that she was not to leave the house without his consent. Alfonsina by forece and
fear of her life and of her family's life, was forced to cohabit with a Japanese
at this place, Still under fear of the accused she remained in this house for
about six months. At the end of that time she said she quit and said: "I quit
when Sakai (the name of the Japanese officer that accused ordered Alfonsina to
stay with the night she first arrived at the Kerner house) left the Island, I
was waiting for a word from Shinohara but he never showed up and I just left." |
Alfonsina said that Shinohara was boss of the place (referring to the Kerner |
house) whether the Japanese were around or not, and the accused came to the house
often. i

Mrs. Mercedes Kerner, the owner of the house in Agana stated that she left
her house on December 8, 1941; that she was at her ranch on December 10, 194l.
The next time she saw the house was on December 12; that her husband was a pris-
oner of the Japanese at that time; that she did not see the accused until the
middle of February, 1942; that he wanted to rent the house for the Japanese
Governor, Hyashi. G&he told the accused that she did not want to rent the house
and the accused told her that: "I am a military wife and all my husband's build-
ings belongs to an American and all American properties belong to them, the
Japanese." Mrs. Kerner saw Alice Flores and Alfonsina Flores in her house on
the same day that she first talked with the accused. Mrs. Kerner said she saw
Alice Flores in the middle of April, 1942 and Alice "came with 50 yen for the
rent". In the last of July, 1942, Mrs. Kerner received 45 yen from the accused
for the rent of the house and the accused at that time told her, "not to receive
any money from Alice Flores because Mr. Shinohars is the one that was going to
rent the house not the Japanese Governor."

Speecification 2, charge IV; reference is again made to sections 266a,b,d,e,
of the Penal Code of Guam. The first witness, Adolfo Sgambelluri , stated that
accused came to the Police department and requested his assistance in locating
a woman by the name of Nicolasa Mendiola. Sgambelluri accompanied the accused
the accused asked Sgambelluri to c¢all Nicolasa to the car as he would like
to her., Sgambelluri further stated that Nicolasa was "rather reluctant"
+ ©She made excuses. When she came to the car the accused asked her :
work in a whorehouse. Sgambelluri further said that she refused to X
told the accused that she had children to take care of. She still o
+ The accused promised he would furnish her clothes and everything
she would work in this house,
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is the testimony of Nicolasa Mendiola in which she stated that the ac~
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 Japanese, but he went further; by fear of death and punishment, he forced these

. These meetings were private. They wére not open to the public;

She said, "I was willing to do that®, and the accused then took her to have a
physical examination. Accused took her to a place at Piti and after she was e
there either the first or the second night the accused came and brought with ’
him a Japanese officer, in fact, he brought two Japanese officers. The accused

stated to Nicolasa at that time, "Take care of these men", And Nicolasa said:

"What for?" And he said, "Well, your line of work", She further stated that ’
she did not want to. So he, accused, said, "If you did not want to, you will ?
be punished”, and she asked him to quit; that she wanted to quit on account of [
her children and he said that she couldn't. Nicolasa further stated: "I stayed
there. I was afraid to leave fearing that I might be punished", She further
stated that the accused came there at other times bringing in Japanese officers
and that she was subjected to this treatment for four or five months,

In these two specifications, gentlemen, there is evidence which shows the
character of the accused, First, we had an innocent girl of 17 years, Next
we had a mother of two children. They were forced by the accused to prostitute
themselves in fear of disobeying the accused. Provisions of the Penal Code of
Guam as cited above amply cover situations of this kind and provide penalties
for the violation. Since the beginning of time, written and unwritten laws
have been necessary to protect the sanctity of the persons of women against the
unscerupulous, The accused not only forced these women to cohabit with the enemy

two women to subject themselves to the bestial desires of men of the accused's
own selection, who were members of the enemy invasion forces. They were Japanese,
No lower trait of character can be found in any man.

Specification 2, charge I, of the additional charges and specifications.
Treason -- Seven witnesses, youthful residents of Guam, being of Japanese ex~
traction were ordered by the accused to attend a meeting about a month and a
half after the Japanese occupation. Thirty or more of these young people were
assambled for the meeting, This was a private meeting and held in & building
formerly occupied by the accused for a restaurant. Four of the witnesses were
asked personally by the accused to come to the meeting, two of the witnesses
received notification to attend the meeting by a police officer, the police
officer received his orders through the head of the police force then under the |
Japanese, at the instance of and in the presence of the accused. At the meeting
the accused took charge and was the only speaker and told those present why they
were assembled, There was no mistake in the minds of these witnesses why thev
were assenmbled after the accused had told them. All the witnesses stated that
the accused told them that the organisation was formed to help Japan win the war
and thereafter the organization was known as the Dai Nisei, The accused did not
stop here. After he had organized the group, the accused took a great interest
in planning how the members could help the Japanese win the war and the accused
gave all the orders to the members on how they were to help Japan win the war, ‘
To carry out the purpose of the organization, the accused ordered these young b
men to work on military installations for the armed forces of Japan, he ordered LA
them assembled and trained in military drill for the purpose of helping the Jap- 45
anese army defend the Island against the Americans. The members of the
had a second meeting presided over by the accused in the ya Kaikan, a

rated by the accused., Thie was a farewell party for a J
y Island, At that meeting when asked by one of the members
be over the accused said, "When all the Americans hold up their hands and

e ————— e
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- of the organigation of the Dai Nisel, which the accused
: The members of the or gation of the Dai Nisel worked
there has been proven by more than
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the overt act of the organiszation meetings, and the intent and motive and the
purpose of the organization meetings. In the second meeting two witnesses
testified as to the intent and motive of the organization, Members of the

tion, Dai Nisei, worked on the airfields, tunnels, foxholes, communi-
cation lines, and plane berths to keep the Japanese on orders of the accused.
These were acts carrying out the purpose of the organiszation of Dai Nisei. Wit~
nesses testified that they took part in military drill in which the accused was
present, Accused was not only present once at the drill but every time, In fact
he would correct their mistakes in their drill. He acted a® a reviewing official
at the drill, The witnesses said the purpose of the drill was to prepare them
against the enemy, the enemy being the Americans., He had a plan on where to put
the members of the Dal Nisei that were drilling in the event that the Americans
attempted to retake Guam. He said that they were to be behind the Japanese soldiers.
Not one of those who testified ever received any orders about the Dai Misei from i
anyone except the accused. This organization was never heard of by any of the '
witnesses prior to the first meeting as stated above which was bout a month and
a8 half after the Japanese invaded Guam,

Specification 1, charge I, of the additional charges and specification,
Treason. — Three witnesses testified in this case, Mrs. Butler, Carlos Bordallo
and Jose 8. Okada. Testimony shows that the accused accompanied some members of
the Japanese armed forces to Mrs. Butler's house in Agana, Guam, on the
of either December 1llth or 12th, 1941, Accused told Mrs. Butler at that time in
her home in the presence of Carlos Bordallo that she had an electric generator i
which the Japanese wanted to use. Mrs. Butler said the generator was not for
sale; that it wae the only one she had; and that it wae in use., The accused
told Mrs. Butler at that time that the officer wanted to take the generator.

Mrs, Butler told him that her husband being away she could not give the generator d
away; her husband, Mr. Carl C. Butler, was a prisoner of the Japanese at that
moment. The accused told Mrs. Butler to the effect that she better give the
Japanese officer the generator and also serve lunch for him and the Japanese
officer and their party. Mrs. Butler did serve lunch on this order and after
lunch the Japanese took the generator, and that was the last time that Mrs.
Butler saw the generator. GShe did not receive any pay for the generator from

at any time, Mrs. Butler had never seen any of the Japanese who were .
with the accused, before that day. She said she let them have the generator !
because, "I was afraid of the Japanese; they were holding my husband as prisoner.” -;
Mrs. Butler and Mr. Bordallo were eye witnesses to what was said and both saw 1‘
the generator taken by the Japanese.

—

The next witness was Jose S. Ckada, who stated that he had seen this generator
at the home of Mrs. Butler before the Japanese occupation, and the last time he
saw it was in 1943 in the possession of the Japanese; that he was an electrician
and that he repaired the generator at the Japanese navy yard in Agana during the
Japanese occupation; that a Japanese chief in the navy brought the generator to
be repaired and Okada, the witness was sure that it was the same generator that o |
he had seen in Mrs. Butler's home before the Japanese invaded Guam. The witness -
further stated that during.the Japanese occupation, he had taken the gemerator
aboard a Japanese ship and that it was used under the auspices of the
navy for moving pictures and later the Japanese took it to Ritidian >

Thie testimony clearly shows that within one or two days after the Japanese h:
the accused brought members of the Japanese armed forces to
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the Japanese to get the generator and accused was the one who told Mre. Butler
to give the generator to the Japanese. A prima facie case has been established.

Specification of charge I, Treason. Galo L. Salas testified that he was

the cashier of the Naval Government of Guam before the Japanese occupation; that
the last tiue he was in the office prior to the Japanese invasion was on December
8, 1941, The next time he was in the office was on the 19th of December, 1941,
‘l'.'hl testimony shows that the accused and two Japanese officers brought him to the
Department of Records and Accounts office and accused ordered Salas to open the
safe. Salas at first refustd to open the safe and stated to the accused, "It
would be better for me (Salas) to inform my superior officer before opening the
safe combination"., Accused then stated, "It is better for you to open the safe -
than to refuse or else you will be killtd“, and the accused told me that he was 1
one of the officials of the Japanese Imperial Government., Salas further testified, |
"Then I put my right hand up to my head still thinking what I was to do, whether .
to open the combination or refuse. Shinohara talked to the Japanese officers !
infront of me but I do not know what they were saying. Then Shinohara talked
to me and one of the Japanese soldiers tore my shirt under my right hand by his '
bayonet. I stated to Shinohara: 'I did not expect those things to be done on {

', but Shinochara insisted that I open the safe so then I opened the combination
for they were forcing me to do it or else I will be killed. After I opened the
safe one of the Japanese officers came along and took all the money and papers
in the safe that belonged to the Naval Government". Salas gave the amounts of
money, checks, and things of value that were in the safe that wae taken, and I
stated that the money was lawful money of the United States. After they took
the money and papers, Shinohara ordered Salas to open the vault combination where
"We kept all records". Salas testified, "Shinohara with the two Japanese officers
got the combination terms from me both for the safe and the vault". The money was
taken from the safe by Shinohara and the Japanese. It was placed in a money bag
and carried with the other papers., Change from quarters to pennies were placed
in a white canvas money bag. Salas further said: "Then we left the department
of Records and Accounts, Shinohara with the money bag, the two Japanese officers
with the papers and myself with the cashbook proceeded to where the former Marine
Barracks was upstairs." They toock the money to the Marine Barracks where it was
turned over to the Japanese, (n their way from Records and Accounts office to
the Marine Barracks with the money, Salas recognized two people whom he knew and
one of them was Vicente U, Zafra, the other Adolfo Sgambelluri. Zafra testified
that he was in the lobby of the Records and Accounts building at the time Salas,
accused and the Japanese were there; that he saw Salae open the safe in the pres-
ence of the accused and another Japanese. Zafra said that he saw the accused,
Salas, two Japanese officers on their way from Records and Accounts towards the
Marine Barracks; that Shinohara was carrying the white bag. This was about 10
minutes after Zafra had seen Salas working the combination on the safe in the
cashier's cage. A prima facie case has been established.

Specification 3, of the additional charge I, Treason. Testimony of Vicente
stated that he was employed by the accused to take care of the bar and
mess for the accused at the Omiya Kaikan, which was a place for the use of the
Japanese military officers; natives of Guam came there only by invitation. Unless
the accused invited Chamorros, it was the only time that they could get in the
place. mmmtthwﬂ;otmalnhinhbm,lﬁﬂ.-ln
big affair and that nobody was charged for food and drinke on that occasion.
The accused inetructed Taimanglo who to charge and who not to charge for services
rendered at the Omiya Kaikan. munm:--m "The accused made me under- l
stand that everything given out was to be paid in Gover-
nor came, everything was to be given to him

e
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~ anese Navy and native products.

Also at Hyashi's farewell party there was no charge to those present. Witness .
took his orders from the accused and no one else, and always turned the money : 00 )
over to the accused in the evening. Honﬂirtmoditmrtuwuxolu, e
except if he could not find the accused, then he would turn it his wife, 5
Mrs, Caymen Shinohara, or his son, Gil Shinohara. Furthermore the Omiya Kaikan v
was locked when not in use and the key together with the money was taken over »
to Shinohara, and in opening the club, the witness had to get the key from Shino- |
hara. : '

Witness, Agnes Rios, stated that she was at the opening party on 16 February,
1942; that she was a waitress; that she had served the Japanese Governor, Hyashi,
at the Omiya Kaikan; that she does not remember at any time that she had ever
charged him. She also stated that she was at the farewell party for Governor
Hyashi at the Omiya Kaikan; that she did not collect any money at the farewell
party. Also Beatrice Rios testified similar to her sister, Agnes Rios.

Next let us examine the testimony of the witnesses for the defense. Tomas
Guzman, Ckle, U.8. Navy, during the Japanese occupation, was first taken into
custody by the Japanese when they landed on Guam; later on he was employed by
the Japanese Navy. In addition to his employment by the Japanese, he ran a soup
and coffee house and he made the soup from materials he obtained from the Jap-

Bishop Miguel Angel De Olano stated that on the 10th of December, 1941, he
saw Captain George J. McMillin, U.S. Navy at 4:30 in the morning the day of the
Japanese invasion and saw him no more that day. He said that there were many
people on the plaza on the 10th of December; that he left the plaza at 7:00 |
o'clock that morning; that the accused took the key of his automobile and the ' '

]

next time he saw the car it was in possession of Japanese officers; that on the
10th of January, 1942, he left the plaza before the American prisoners and rode
on & truck to Piti. .

The next on direct testimony, Jesus 8. Sayama, said that he had lived on

Guam for 36 years; that he was on Guam throughout the Japanese occupation; that
he knew the accused during that timej; that he knew that the accused left the Is-
land because he had seen him in Japan at one time; that accused was the headman
of the Japanese soclety in Guam for a peried of about ten years prior to the
Japanese occupation and that the accused was president of that society at the time

invaded Guam; witness said that the name used by the Japanese for
of Guam during the occupation was Omiya To; witness said he spoke r
Japanese. When asked whether he read Japanese writing, he answered: "I did not [
go too far in school and I have been here for a long time so when it comes to !
those difficult characters, I cannot read them," Then he said upon questioning !
that the Japanese used the name Omiya To for the Island of Guam during the time ;
that they were here. "To" meaning Island., I will now call your attention of .‘

?E

' the Japanese interpreter, George A.E. Cristobal, who reads, speaks and under-

the Japanese language and who studied Japanese in a Japanese school and '.
has been used as interpreter of the Japanese language in other cases before this !
He was asked to state what the word, mmm-,mm

“That is translated as written out. Omlya, the
m»-mnmum.
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the word, Omiya, from there and read its definition. Whereupon the witness did
refer to the dictionary and the answer was: "It says the word, "0, in Omiya is
just a prefix." We find the proper word, Myia, as equivalent to the word in '
English, shrine. And when asked the further question by the commission, "What
does the word, Omiya, mean to you in Japanese language", the answer wast "The
word, Myia, means shrine, with the prefix "Q", honorable shrine." Questiont
"Shrine of what nationality?" Answer wast "Just a plain shrine, Japanese."
And another question was asked: "If you are engaged with persons conversing
in Japanese language and have occasion to mention the Island of Guam, how would
you designate it?" The answer was: "As far as all Japanese persons I have come
across they never mentioned any other name or term except Guam To". Therefore
if the witness used Gmiya To, to mean the Island of Guam, he must have meant the
shrine island and insofar as the Japanese held the I-hnd and Omiya was a Japanese
word he must have meant a Japanese shrine island., He stated that there were Dai
Niseis in Guam; that is conceded as the term Dai Nisei applies to children of
Japanese extraction. However, this must be distinguished from the
of as all children of Japanese extraction would be called
but until organiszed, it would not mean that there was an organization of Dai Nisei.
The witness said that he had attended two meetings of the Dai Nisei held in Guam
during the Japanese occupation and that the accused was present both times as an
interpreter; that one meeting was presided over by Homura, the highest man in
the Menseibu, which means something like the governor of the Island; that the
presiding officer said at the meeting; "Now that the Japanese are here you children
of Japanese extraction should learn the Japanese language as well as the Japapese
ways and in case of fire or something of the sort, you should help". On cross-
examination, witness testified that Pedro B. Sayama and Jesus B. Sayama are his
sons and lived with him all the time; that both of his sons were Dai Nisei; that
he had one son in the Japanese Army, 80 he has heard; he stated that the meetings
of the Dai Nisei he had attended were not public meetings; that he saw the accused
present at the time he saw the Dal Nisel drill; that he was not a member of the
Dai Nisei; that "it was not mentioned what kind of meeting so he just went there
to find out". And when asked who told him about the meeting, the answer was:
"The order came from the Menseibu and Shinohara passed the word around." He had
forgotten what dates the meetings were he attended. The first meeting he attended
after December 10 was: "Maybe about six months later." He did not see any Cuam-
anian Chamorros at the meetings he attended at the Dai Nisei and stated the pur-
pose or principle of the Dai Nisei club were for members to learn the Japanese
language, the Japanese custom and to help in case of typhoon or fire. Then he
sald he did not know if members of the Dai MNisei club worked as a Dai Nisei but
they worked. He did say that he knew the members of the Dai Nisei club worked
on tunnels, foxholes, airfields and communication lines in a group. He said
their services were free at first, He said that somecne did come to his house
to order his son, Jesus B, Sayama to go‘to work on the airfield but he forget
who the person was that came (but it was not the accused). (Whereas his son said
that Shinohara had asked him to work at the airbase). Witness denied that his
son Jesus B, Sayama gave him a list of names of those working on the airbase to
be paid and later on his testimony admitted that the son did give it to him.
The witness was asked: "Was there any Dai Nisei organization before the Japanese
came in?" The answer was: "Yes, there was a Dai Nisel organization before the
war." He said that he had forgotten completely when it was organiszed and when
asked if he knew any members of the organization of the Dai Nisei before the
Japanese came in, the answer was: "Yes, I know." The next question: "Name i
them®, The answer was: "Luis Takano and Ichang Shimizu are the only two I know."
Then & was again asked: "Did all members of the Japanese born prier to
anese OcoupS ol?®
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The answer was: "Before the invasion of the Japanese in Guam there was no members
and there was no organization of the Dai Nisei either."

Two witnesses, Lourdes Anderson and Margaret Anderson testified that they
worked at the Omiya Kaikan as employees of the accused; they testified that they
had seen a Japanese mop the floor of the Omiya Kaikan with an American flag; that
one of them had seen the same Japanese around the Omiya Kaikan before. One of
them testified that the accused was present when this occurred; that one of them -
sald it happened just before dark and the other said it happened sometime around
noon. I do not know the purpose of this testimony only to indict a Japanese by
the name of Okada for the desecration of the flag of the United States. The ac~
cused stood by during the desecration of the flag of the United States, by the

Japanese,

The wife of the accused, Carmen Torres Shinohara, testified in the accused's
behalf and stated that she had been married to the accused 25 years; that they
were living in Agana at the time the Japanese invaded Guam and continued to live
there throughout the Japanese occupation. ©She further stated that her husband,
the accused, was an interpreter during the Japanese occupation, but did not know
who he interpreted for; that he also run a grocery and dry goods store, and a
taxi cab businese at the time the Japanese invaded Guam; her husband was in jail
and was released on December 10, 1941, she had been in the Oniya Kaikan; that
Shinohara was the manager; that Shinohara had the key to the Omiya Kaikan; that
Shinohara took the money which was collected at the Qmiya Kaikan; that she pre~
pared the food that was served at the Omiya Kaikan; that the Japanese ordered
good food and she prepared it; that she understands the Qmiya Kaikan was only
for Japanese; that Shinohara, the accused, employed the employees of the Qmiya
Kaikan; that Shinohara furnished the food for the Omiya Kaikan, but the food
came directly from the Japanese; that the Japanese furnished many boxes of food
and some of those were taken to the Omiya Kaikan and other food that was not
taken to the Omiya Kaikan remained in the warehouse; the warehouse was "a big

behind our residence”; that the food was American food; that the witness
did not know if the food was paid for by the accused; that she did not know if
her husband, the accused, was paid for running the Omiya Kaikan; that she remem-
. bered Guzman (a witness) brought food to her house three times; that she did
" serve som® of the food that was prepared in her home to guests in her home; the
guests included Japanese and Chamorros; that she knew the name of the first
Japanese Governor of Guam and she served him food in her house; that the second
governor of Guam had been to their house; that she did not know where the liquer

that when "the sailors were out on liberty, they came to the house"; that her
daughter was 20 years old and she was present sometimes when Japanese were en-
tertained; that the automobile that the accused used was kept "at our warehouse®,
a distance of about 75 yards from her home; that she did not know who kept
key to the automobile during the Japanese occupation; that she did not know Jose
Crisostomo who drove the automobile for the accused for about one menth; that she
remenbered the name of only one man who drove the automobile during the Japanese
occupation, and the nickname of another one; that she . W ! ,
~ automobile wae kept in the sutemobile place

~she had seen the accused in the automobile
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It appears that this witness, Mrs., Shinohara, wife of the accused, who
has been married to the accused for 25 years, and has reared a family as issue
of said marriage, and who lived in the same home with the accused and their
family prior to and during the time the Japanese occupied Guam, is not very
well informed as to all the activities of her husband, the accused, during the
time of the Japanese occupation.

Ae said in the opinion of one of the most recent treason cases, Cramer v.
United States, 65 S ct. 918, decided April 23, 1945.

WPreason - insidious and dangerous treason - is the work of the shrewd
“and crafty more often than of the simple and impulsive."

The accused is charged with treason on two charges and four specifications
and I will denote the remainder of my argument to those charges and specifications.

Treason as defined in section 37, Penal Code of Guam reads as follows:

"37. Treason, who only can commit. = Every person, resident in the
Island of Guam, owing allegiance to the United States or the Naval
Government of Guam, who levies war against them or adheres to their
enemies, giving them aid or comfort within the Island of Guam or else-
where, is guilty of treason, and upon convietion shall suffer death or,
at the discretion of the court, shall be imprisoned at hard labor for
not less than five years."

"Section 1103. Evidence on trial for treason. — Upon a trial for
treason, the defendant cannot be convicted unless upon the testimony
of two witnesses to the same overt act, or upon confession in open
court; nor can evidence be admitted of an overt act not expressly
charged in the information; nor can the defendant be convicted unless
one or more overt acts be expressly alleged therein."

It will be noted that section 37 defines treason and provides penalty for
violation if committed against either the United States or the Naval Government
of Guanm,

The accused is charged in each specification of the two charges of "wilfully,
knowingly, and treasonably adhere to Japan, an enemy of the United States and
give aid and comfort to Japan".

Historical materials aid interpretation of the law on treason. The fol-
lowing are excerpts from historical notes under Seection l.

(Criminal Gode, sectionl.) Treason. United States Code Annotated, Title 18:

"Proclamation issued under sections 1-3, 6, of this Title,
and Const. art. IIT, section 3, dated April 16, 1917, after reciting
the provieions of said sections and said constitutional prevision,
as follows: : :

'Mm#th-mﬁdltﬂuhnlnﬂﬁthm
acts to be treasonable:

'The use or attempted use of any force or violence against ¢
the Government of the United States, nit-dnmnﬁultmr A
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'The acquisition, use, or disposal of any property uith
knowledge that it is to be, or with intent that it shall be,
assistance to the enemy in their hostilities against the lh:ltad
States;

'The performance of any act or the publication of statements
or information which will give or supply, in any way, aid and
comfort to the enemies of the United States; A

"The direction, aiding, counseling, or counternancing of any 'i
of the foregoing acts. i :

"Such acts are held to be treasonable whether committed :
ot within the United States or elsewhere; whether committed by a

) citizen of the United States or by an alien, domiciled, or re- i

' siding, in the United States, inasmuch as resident aliens, as |
well as citiszens, owe allegiance to the United States and its , !
laws, |

"Any such citizen or alien who has knowledge of the commission
: : of such acts and conceals and does not make known the facts to the
! officials named in Section 3 of the Penal Code (section 3 of this title)
' is guilty of misprision of treason.

'And I hereby proclaim and warn all citizens of the United States,
and all aliens, owing allegiance to the Government of the United
States, to abstain from committing any apd all acts which would
constitute a violation of any of the laws herein set forthj and
I further proclaim and warn all persons who may commit such mtl |
that they will be vigorously prosecuted therefore. -

"Under the laws of the United States, the highest of all crimes
is treason, It must be so in every civilized state; not only be-

/ cause the first duty of a state i1s self-preservation, but because
this cerime naturally leades to amiinvelves many others, destructive
of the safety of individuals and of the peace and welfare of
society. This crime is defined by the constitution itself, and its

[ magnitude, as well as the importance of a fit and rigid definition

} of it, may be inferred from the fact that it is the only offense
defined by that instrument.® Charge to Grand Jury (C.C. Mass. 1851)
2 Curt. 630, 30 Fed. Case. No. 18,269.

®4. What constitutes treason in general. -~ Treason, as we are now 3
concerned with it, assumes, as the proper attitude of all who are
subject to this law, that of being well disposed toward the United ?
States and of being its well wisher, and brands as traitor one who
adheres to its enemies and who also levies war upon the United States, (N
or who, in adhering to its enemies, gives those enemies aid and com~ &
fort. It is conceivable that a defendant may have this condemned
attitude of mind or be what is termed "traitor at heart®, and yet
not se himself to the charge of legal treason because he has ok
committed no traitorous act, It is aloo conceivable that one i A
under the domination of f or of factional feeling or directed el
by a perverted view of what he is doing, or even a wrong-headed , ‘:.S
conscience, may do what would otherwise be traitorous acts, and R
ptmtmonhinulttotht#hlmhﬂuuth-nhd _
carrying all the consequences of traitorous acts, were done without
traitorous purpose of intent. hohlllnplmthlplﬂutl ! a1
traitor, but is not a traitor at heart. U.S. v. Werner (D.G- h.. Y1 AS 4
1918) 247 F. 708.

i '  -. -f'i. Intent., — A mmunmmhoﬂp
‘l';rﬂlﬂl- hﬂﬂﬂ’iﬂ t’b’“i N.X. mﬂ a’ F. Mm-
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"But 'an intention to commit treason is an offense entirely ‘
distinet from the actual commission of that crime!. U.S. v.
Bl-ln‘w(ﬁqc- Va, 1807) 4 Cranch (Appendix) 455, 25 Ped.Cas. No.
1, 692a.

"1The true criterion to determine whether acte committed are
treason, or a less offense (as a riot) is the quo animo, or the
intention, with which the people did assemble. Where the intention
is universal or general, as to effect some object of a general public
nature, it will be treason, and cannot be considered, construed, or re-
duced to a riot. The commission of any number of felonies, riots, or
other misdemeanors, cannot alter their nature, so as to make them amount
to treason, they cannot be sunk down to a felony or riot. The intention
with which any acts (as felonies, the destruction of property, or the
like) are done, will show to what class of crimes the case belongs.'
Fries' Case (C.C. Pa, 1800) 9 Ped. Cas. No. 5, 127. To the same effect,
5ee U-Et Ve Hﬂﬁ-' [C-G- Va. MJ 1 Plinn 265, 26 Fed. cllo No. 151 #07.

"7. Overt acts. — The crime of treason denounced by Const. art. 3
section 3, and this section, cannot be committed unless there be an
overt act, which is an act in furtherance of the crime, which consists
either in levying war or adhering to the enemies of the United States,
ete. U.S., v. Fricke (D.C. N.Y. 1919) 259 F. 673.

"10. Allegiance - 'Treason is a breach of allegiance and can be
committed by him only who owes allegiance, either perpetual or tem-
porary. The words, therefore, 'owing allegiance to the United States'
in (this) section, are entirely surplus words, which do not in the
slightest degree affect ite sense. The construction would be pre-
Oiﬂ.lr the same were thy omitted', U.8. v. tl.ltbﬂrgir (c-ci Pa.

®1l, Aliens. — 'Alleglance is of two kinds: That due from
eitizens, and that due from aliens residents within the United States.
Every sojourner who enjoys our protection is bound to good faith toward
our government, and although an alien, he may be guilty of treason by
co-operating either with rebele or foreign enemies. The allegiance of
aliens is local, and terminates when they leave our country., That of
citizens is not so limited —- although the Buropean doctrine of
indissoluble and perpetual allegiance has not been accepted in this
country.' Charge to Grand Jury (D.C. Mass. 1861) 1 Sprague 692m 39
F.dg Cas. No. 13, 2?31

"iTreason againet the United States may be committed by any one
resident or 8o journer withinits territory, and under the ection of
its laws, whether he be a citizen or alien. 1 Hale Prec. (Eng.) 59, 60,
ﬂle:!‘-G. {M)Gaz sections 5; W. Kel. {-‘3‘}3&' thﬂ
Grand Jury, (C.C. Pa. 1851) 2 Wall, Jr. C.C. 134, 30 Fed. Cae. No. 18,

"An alien resident may be guilty of treason by co-operat either
ﬂ.th rebels or fore enemies., ﬂsﬁ- to Grand Jury, Trunn D.C. Mass.
) hd. Cas Nos. 27‘ (B-B- 51) 13,276
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period of his residence, in return for the protection he receives, and that
for a breach of this temporary allegiance he may be punished for treason,
was extended to aliens who were domiciled during the Rebellion within

the insurrectionary district and within the Confederate lines, Carlisle's
Case, 8 Ct. Cl. 153.

"l6, -~ Aid and comfort to rebels. -- Every species of aid and
comfort which, if given to a foreign enemy, would constitute treason
within the second clause of the constitutional provision —
to the enemies of the United States - would if given to the rebels
in insurrection against the government constitute a levying of war
under the first clause, U.S. v. Greathouse (C.C. Cal. 1863) 4 Sawy.
k57, 26 Ped. Cas, No. 15,254,

18, After war actually exists, it is treasonable to sell to, or
provide arms or munitions of war, or military stores and supplies,
including food, .clothing, etc., for the use of the enemy; to hire, sell,
or furnish boats, railroad cars, or other means of transportation, or -
to advance money or obtain credits for the use and support of the
hostile army; and to communicate intelligence to the enemy by letter,
telegraph, or otherwise, relating to the strength, movements, or position
of the army. ﬂl:ll-:‘g! tlﬂ w Jurr; Tm'nﬂ (cﬁcl ﬂliﬂ, M M| Gl.l. lo-
18,272; Charge to Grand Jury (C.C. N.Y. 1861) 5 Blatchf. 549, 30 Ped.

Cas. No. 18,271.

"'What amounts to adhering to and giving aid and comfort to our
enemles it 1s somewhat difficult in all cases to define; but certain
it is that furnishing them with arms or munitions of war, vessels or
other means of transportation, or any materials which will aid the
traitors in carrying out their traitorous purposes, with a knowledge
that they are intended for such purposes, or ineciting and encourag-
ing others to engage in or aid the traitors in any way, does come
within the provisions of the.act'., Charge to Grand Jury (C.C. N.Y.
lﬂﬁl) Il- Bht-ﬂh.f. 513,30 F.dt C'u'. nb. 18,2?04

W22. Persons liable.

In U.S. v. Burr (C.C. Va. 1807) 25 Fed. Cas. No. 14,693, Chief
Justice Marshall said: 'All those who perform the various and essential
military parts of prosecuting the war, which must be assigned to dif-
ferent persons, may with correctness and accuracy be said to levy war.
Taking this view of the subject, it appears to the court that those who
perform a part in the prosecution of the war may correctly be said to
levy war and to commit treason under the constitution.'

"A person present, directing, aiding, abetting, counseling, or :
countenancing the violence, or if, though absent at the time of its ek
actual perpretration, he yet directed the act, or devised or knowingly e
furnished the means for carrying it into effect, and instigated others
thereto, is guilty of treason. Charge to Grand Jury, Treason (C.C. Pa.
1851) Fed., Cas, No. 18,276,

"1Treason may be committed by those not personally present at
the immediate scene of violenced. Influential persons cannot form
umtmumutumwm,mummﬂ
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"The fact of levying war may consist of a multiplicity of actd"
performed in different places by different persons, and any one of
such persons, when leagued in the general conspiracy, is liable as a
principal traitor. U.S, v. Burr (C.C. Va, 1807) Fed, Cas, No. 14,694a

"IIf war be actually levied, that is, if a body of men be &ctually
assembled for the purpose of effecting by force a treasonable object,
all those who perform any part, however minute or however remote
from the scene of action, and who are actually leagued in the general
conspiracy, are to be considered as traitors.' U.S8. v. Burr (C.C. Va.
1807) 25 Fed. Cas. No. 14,693. To the same point, see Ex parte Boll-
man (Dist. Col. 1807) 4 Cranch, 75, 125, 2 L. Ed. 5543 Charge to
Grand Jury, Neutrality Laws and Treason (C.C. Mass. 1851) Fed. Cas. No, |
18269; Charge to Grand Jury, Treason and Piracy (C.C. Mass. 1861) Fed. |
Cas. No. 18, 277; U.S. v. Greathouse (C.C. Cal. 1863) Fed. Cas. No. 15, |
251}. : |

"Thus, 'if a person in league with those who are levying war send
them arms, provisions, money, or intelligence for the purpose of aiding
them, he may be a traitor, however distant from the place of their
aseemblage'. Charge to Grand Jury (D.C. Mass. 1861) 1 Sprague 602,
30 Fed. Cas, No. 18,273; Charge to Grand Jury, Treason (D.C. Mass. 1363) ,-:
Fed. Cas, No. 18,2'?#. _ !

"1 Successfully to instigate treason is to commit it.' Charge to
Grand Jury (C.C. Pa. 1851) 2 Wall. Jr. C.C. 134, 30 Fed. Cas, No. 18,276,

#23 == Principals and accessories. -~ In treason there are no acces-
sories; all participants are principals. U.S, v. Fries (C.C, Pa. 1799)
3 Dall. 515, 1 L. Bd. 701, 9 Fed. Cas. No. 5,126; Case of Fries (C.C. Pa.
1800) Fed. Cas. No. 5,127; U.S. v. Hanway (C.C. Pa. 1851) 2 Wall, Jr. C.C. N
139, 26 Ped, Cas No, 18,276; U.S. v. Greathouse (C.C. Cal, 1863) Fed, Cas. !'
No. 15,254,

"All who engage in rebellion, or who designedly give to it any species
of aid and comfort, in whatever part of the country they may be, are |
principals, U.S. v. Greathouse (C.C. Cal, 1863) Fed. Cas. No. 15,254; |
&" of m.. (c.vc-r Pa. MJ Fed. &.. No, 5’12?] U.8. v Hln‘-]" (ﬁ-c-

Pa. 1851) 2 Wall. Jr. C.C, 139, 26 Fed. Cas. No. 15,299,

"Every act, which, in the case of felony, would render a man an
unnorr, uill, in thn case of treason, make him a principal. All per-
sons present, alding, assisting, or abetting any treasonable act, are
prineipals. All persons, who are present and countenancing, and are
ready to afford assistance, if necessary, to those who actually commit e
any treasonable act, are also principals., U.S. v. Fries (C.C. Pa, 1799) ;
3 Dall. 515, 1 L. Ed. 701, 9 Fed. Cas. No. 5,126,

'26 - (n t]‘illt ]
In U.8. v. Burr (C-G. Va. MJ 25 Fed. Cas. No. n.ié”'j ;
Chief Justice Marshall ruled: "That any proof of intention formed before Qe
the act itself, if relevant to the act, may be admitted. One witness o
may prove the intention at one time, and another may prove it at another
80 as to prove the continuance of the i.nhnt.iuuthmahnt thuhoh
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"Conversions or actions at a different time and place may be given in
evidence as corroborative of the overt act of levying war, after that has
been proved in such a manner as to be left to & jury. U.S. v, Burr(c C.
Va. 1807) 25 Fed. Cas. No. 14,69ka.

"Facts occurring and rumors prevalent in the neighborhood which would
explain certain particulars relied upon to show treasonable intent, and
make them show a different intent, though a long time in advance of the

alleged treasonable occurrence, are admiseible, U.S8. v. Hanway (ﬂ.c Pa.
= 1551 F"d- c'..iu H’ﬂ‘- 1512”- [

"There 1s ho ruls of law which exaludes the testimony of an accomplice,
or preventes the jury from giving credence to it, when it has been corro-
borated in material particulars, U.S. v. Greathouse (C.C. Cal. 1863) 4
Sawy. 457, 26. Fed. th.l. No. 15,254.

Number of Witnesses: :

"The crime of treason cannot be committed unless there be an overt act,
and that overt act must be proved by at least two witnesses. U.S. v, Mitchell
(C.Cs Pa, 1795) 2 Dall, 348, 1 L. Ed, 410, 26 Fed, Cas. No, 15,788; U.8, v.
Fricke (D.C. N.Y. 1919) 259 F. 673.

"And it is necessary to produce two direct witnesses to whole overt
act, and it may not be proved by one witness and circumstantial ﬂiduu.
U.S. v. Robinson (D.C. N.Y. 1919) 259 F. 685.

i g T B

"But 'where the overt act is eingle, continuocus, and cmm.-, nd- up I
of, or proved by, several circumstances, and passing through several stages, A
it is not necessary, in order to satisfy the provisions of the Constitution '
requiring two witnesses to an overt act, that there should be two witnesses
to each circumstance at each stage, as distinguished from the necessary
proof of two witnesses to an act other than contimious and composite. That 3
means this: If one of the overt acts, we will say, was as in this case the 0
sending of a telephone message, and you have the testimony of the telephone |
operator who received the message for transmission, and the testimony of the s
person to whom the message was transmitted, there are the stages of one o
transaction proved by two witnesses, as the one witness was at one end of
the telephone and the other witness at another'. U.S. v, Fricke (p.C. N.Y.

1919) 259 F. 673,

Other offenses: -

"Intent is an indispensable element in the establishment of treason, i
and prior acts have always been admitted for the purposes of showing
intent., U.S. v. Schulze (D.C. Cal. 1918) 253 F. 377, affirmed Schulsze
Y. U.ﬂ- [B.G-l.. 1919) 25'9 F. m.

"When two ﬂtnun-m pﬂdmul which mtho overt act laid AF
in the indictment, thmd;htb-tunmdmdnufruethrnmﬁu
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"Overt acts are such acts as manifest a criminal intention and tend
towards the accomplishment of the criminal object. They are acts by which
the purpose is manifested and the means by which it is intended to be ful-
filled.” i

The prosecution has introduced much testimony, perhaps beyond the minimum
necessary to support the charge of treason. This has been done to present the
aggravation of the crime., However, either one of the four specifications under
treason if proven, the accused is guilty of treason. '

In each of the four specifications under the charges of treason, there are
two witnesses or more to the overt acts, and the evidence supporting each spec-
ification demonstrates that accused did adhere to and give aid and comfort to

the enemy.

In the Mrs., Butler specification, an electric generator was taken by the
accused and the members of the Japanese armed forces and used to supply elec-
and

tric power to the enemy. : :
In the Omiya Kaikan specification, accused furnished food and drink

. provided an assembly hall for the enemy. Thereby the accused adhered to and

gave aid and comfort to the enemy.

The accused and members of the Japanese armed forces toock lawful money of L
the United States, and valuable papers from the safe of the office of Records 5
and Accounts, and in so doing, the accused adhered to, and gave aid and comfort k!

to the enemy.

In the specification where accused organized the Dai Nisei, the accused
adhered to and gave aid and comfort to the enemy.

Then the prosecution has shown that the accused by his acts and intentions :
gave electric power, food and drink, money and labor for the installation of i
military communication lines, air bases, tunnels, fox holes, for the support i
of the enemy armed forces. i

Traitors operate in various ways, in accordance with opportunities presented. .
In what way would it have been possible on the Island of Guam for the accused
r any other enemy to have given greater adhereance and aid and comfort to Japan Ay
than by doing the things proven, and by organizing and assembling a group of by
young men and enforecing their operations in support of the enemy forces against
interests of the Naval Government of Guam and the United States of America. Lo

the
8 one scintilla of evidence presented by the defense
why these acts were done by the accused to further the interests of the enemy.

~Again citing from the Cremer case, 65 SCt.918:

#Since intent must be inferred from conduct of some sort, we think it is
permiseible to drew reasonsble inferences as to intent from the . =
The law of treason, like the law of lesser crimes, assumes

m' of ¢ ]
mﬁummﬂmﬂw-m&m_ ing in his



adhered to that enemy and intended and purposed
ecountry. It may be doubted whether it would be what
intended, or whether it would well serve any of

to hold the treason offense available to punil only those who make their
treacherous intentions more evident then may be done by rendering aid
and comfort to an enemy."

Section 311 of Naval Courts and Boards reads as follows:

"311, Same: Rebuttable, - A rebuttable presumption is an assumption
made by law that an inference of fact is prima facie correct, This
presumption places the burden of rebuttal upon the party against whom
it operates. In the absence of evidence to the contrary the law pre-
sumes that:

(1) An unlawful act was done with unlawful intent.”

The crime of treason, although odious as it is, is not a complicated one
H‘“ - to prove or determine, facts presented, if proven, determine the innocence or
guilt of the accused., Members of the commission, there is one question to
determine. Did Shinohara, the accused, adhere to the enemy giving them aid
and comfort? If you find beyond a reasonable doubt that Shinohara did adhere
| to, and give aid and comfort to the enemy, - then he is guilty of treason.

Hetite. it

eutenant L, o th-l .
Judge Advocate.
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| ISLAND COMMAND, GUAM. |
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: ' o
A I hereby acknowledge the receipt of a copy of the record of proceedings B
| of my trial by Military Commission, held July 28 to August 27, 1945. |
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i ' ; The remarks and rec tions of the Judge Advocate
. General, in the foregoing Military Commission case of
S8amuel T. Shinohara, inhabitant of Guam, are approved., Ac~-
cordingly, the findlngl on Charge I and the specification ‘
thereunder, Charge III and Additional Charge Il and the
ifications thereunder, and specification 3 of Additional
C e I, and the action of the convening and reviewing au-
thorities thereon, are set aside.

——— -

- The sentence of death, to be executed by hanging by

i the neck until dead, is hereby commuted to imprisonment at
hard labor for a period of fifteen (15) years, Time served
in confinement by Shinohara since the thirteenth day of
October 1945, shall be regarded as time served with respect
to the sentence as commuted.

It is directed that S8hinohara be transferred to Japan
for imprisonment at such place as may be designated by the
Supreme Commander for the Allied Powers.

| wﬁ
“ a4y Secretary of the Rfff?dwmﬁ\\\‘\,

P . S _— T T, S .
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Suhjiiti Militery Commission case of Samuel T.
Shinohara, inhabitant of Guam, tried by
order of the Island Commander, Guam, on

28 July 1945,
References (a) Acting SecNav Memo. to JAG, dtd 8 July 1948,

1. In accordance with the request cmtained in reference (a)
the following explanation 1s submitted with respect to the
attached recommendation regarding the sentence in subject

2, 8Should the Secretary of the Navy approve t he attached

recommendation of the Judge Advocate General with respect

to t he findings, Shinohara would stand convicted of speoi-

fications 1 and 2 under Additional Charge I, Treason, and

of specificat ion 2 under Charge IV, Tek a Female for the

, Purpose prostitution, The Commander in Chief, United
States Pasific Fleet and Pacific Ocean Areas and Military

A Governor, Guam, the reviewlng authority, on 30 January 1946,

¥ disapproved the finding on the first specification of Charge

B —_

IV, leaving only one (1) specification found proved under
that charge. The one specification under Charge IV would
support & sentence of imprisorment not to exceed five (5)
years, Penal Code of Guam, Section 266a.

3, The Judge Advocate General concurs in the view expressed

by the Acting Secretary of the Navy that the averageée layman

may experience consliderable difficulty in rationallzing the
convietion of a Japanese national for treason against the

United States arising from acts committed during the exlat-

ence of a state of war between the two nations, Nevertheless,
when Shinohara took up his residence on the 1sland of Guam,

an obligation of allegilance to the island government and the
United States was imposed upon him by operation, of law. The
rule is reasonable and widely recognized that an alien owes
allegiance to the country of his temporary sojourn in return

for the protection he recelves and that he is not relieved

of this allegiance by the acts of the state of hils nltivig

even though that state may be at war with the country of his
temporary residence. Under these eircumstances, 1t 1s no
defense to an action for treason that the accused did not i
intend to undertake an alleglance to the country of his tem-

porary residence.
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4. The accused in this case was not a casual visitor on the
island, He went to Guam in 1905, married a Chammoro woman who
was a native of Guam and a national of the United States, had
children by her, and conducted a business on the island, there=-
by earning a living for himself and family. From 1905 until
the occupation of the 1sland by the Japanese military forces,
Shinohara accepted the actual protection of the sovereignty of
the United States as exercised through her peaceful military
govermment of the island. 8See Naval Courts and Boarda, sec=-
tions D=4 and D=5. Under the law, this protection continued
during the Japanese occupation, the soverelgnty of the United
States over the lsland remaining in status quo until the right
to its possession should finally be determined by a treaty of
peace,

5., Bection 37 of the Penal Code of Guam defines the crime of

treason in substantlially the seame language that 1s used in the
Constitution of the United States to define that crime., It
specifically provides, however, that "Every person, resident
in the Island of Guam, owing allegiance to the United States
or the Naval Government of Guam, # # # who adheres to their
enemies, giving them ald or comfort # # # 1s gullty of treason,
and upon conviction shall suffer death or, # # # shall be
Eﬂgmd at hard labor for not less than five years." Under=
scor

supplied.

6. In the opinion of the Judge Advocate General, approval of
the findings of the military commission on specifications 1 and
2 of Addlitional Charge I, Treason, is Inescapable in view of the
authorities cited in the opinlon of the Judge Advocate General
dated 28 April 1948, This being trwe, it would seem inconsist-
ent, in view of the grave nature of the offense, as well as cao»
trary to the spirit of the Penal Code of Guam, to disregard
entirely the conviction on those specifications in arriving at
the duration of the Imprisomment to be imposed.

7« Treason as defined by t he Penal Code of Guam and the Con~-
stitution of the United States 1s a crime that can be committed
only in time of war. The military government of Guam and the
laws promulgated by that government were founded upon the laws
of war, Naval Courts and Boards, section D=6. Winthrop

classifles offenses cognizable by military commissions as follows:

(1) Crimes and statutory offenses cognizable by State
or U.,8, courts, and which would properly be tried
by such courts if open and acting;

-E-
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(2) Violations of t he laws and usages of war cognizable
by military tribunals only;

(3) Breaches of military orders o regulations for which
of fender s are not legally triable by ¢ curt-martial
under the Articles of war. ;

Winthrop further states that "preason" was frequently charged
as & name for offenses included in class (2), such as, among
others, aiding the enemy or furnishing them il th money, arms,
prnﬂ:iunl, medicines and the like., Winthrop's Military Law
and Precédents, Second Edition, sections 1309 and 1310,

8. In view of the foregoing, it is the opinion of the Judge
Advocate General that a sentence of fifteen years at hard labor
to be executed in Japan 1s commensurate with fairness and con=
sistent with the law and exlsting regulations.

G USSELL
Judge Advocate General of the Navy.
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O t"lE SECRETARY OF THE HAV’ ‘{)

WASHINGTON

-8 JUL 1048
MEMORANDUM :

Toz The Judge Advocate General.

Sub ject: Military Commission Case of SBammel T, SHINOHARA,

1, The subject=named case presents some aspects which I would de-
#ire clarified before approving your present recommendation regarde-
ing the sentence.

2, I note that by the pressent action Shinochara ls convicted of

to me that he had undertaken allegiance to the United States, it 1s
in my mind that the offenses actually comstituted treason.
This point of view is not taken on legal grounds, bdut is based pure-

falrness,
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NavY DEPARTMENT
Berial 552p22 OFFICE OF THE CHIEF OF NAVAL OPERATIONS
' Wasmuneron 25, D, C.

SonbY

30 APR 1948

FIRST BEDORSEMENT on b
[ ]

Mil.Com.~SHINOHARA, Semuel 7./

Al7=20 I (7-2+47) PYD;mas 144704

dtd 28 April 1848,

J From,; Chief of Navel Operations,.
To; ’Jw Advooate General,

Subject; Record of Proceedings of Military Cemmissien at
Guam in the oamse of Samuel T, Shinohara.

1. Returned, contents noted,

RECEIVED
MAY 8 iy48

L UbHE UE JUbeE
h\al\‘lﬂlf SENERAL
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: the Govermor ‘-.I_‘H'l"'ll' charged for anything: that as & ﬂiﬂii she
144 not collect any money from any of those at the first party, and none at
. time of the farewell party,

Beatrice Santos Rios testified that she was employed as a vaitress
by the accused during the Japanese occupation at the Omiya KEaikan at the old
Elks Club Building in Agana; that she started working for the aecused on
February 11, 1942, and worked at the Omiya Kalkan for two years dad four
monthe; that at the beginning she was paid, but later was not; that & party
was given at the opening of the club on February 16th; that they charged
others at that time, but that the party was given free of charge; that
another party was given by the club, a farewsll party in honmer of Hayashi,
the Japanese Governor, towards the close of the year, 1942,

For the defense!

Gusman testified that he twice delivered food from thé Japanese Favy
to the residence of the accused.

(Charge IV - 2nd specification)
For the prosecutiont

Nicolasa Mendiola testified that the accused bdrought two Japanese
officers to her and said "Take care of these men, your lime of work;" that
ghe stated she d1dn't want to; that the accused ssd "If you didn't want to,
you will be punished;" that she asked him to quit, that she wvanted to quit
on account of her children and he said she cannot; that she and the Japanese
officer slept together because that is what they wére supposed to do and that
they had sexual intercourse.

EIYRCT OF PREPARED ACTION:

Recommends setting aside the findings on Charge III, Additional Charge II,
and the specifications thereunder, and the action of the convening and re-
viewing authorities thereon. :

RINARKS:

The folléwing authorities not cited in prepa action are of interest
in ard to the question of an enemy alien's 11aBility for treasonable acts
committed against the sovereign of his temporary residence,

Outlines of Criminal law - Kenny (5th ed.) p. 313,

¥hatton's Criminal Law (11th ed,) Vel, III, seec. 2152, p. 2338-9,
Harvard law Review, Vol, 69, FNo. 4, p. 613.

University of Chicago Law Review, Vol. 6, pp. 87-8 and note.
University of Illimois Law Review, Vol, 12, pp. 6123-14 and note.

e, e e
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' 15, Subject to the foregoing remarks and recommendations, the pro-
'k ceedings, findings and sentence, and the action of the convening and Te-

t viewing authorities thereon, in the opinion of the Judge Advocate General,
! are legal,

| 16, Referred to the Chief of Naval Operatioms for information.
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10, Article III, Section 3, Clause 1, of the Comstitution provides
that "No Person shall be convicted of Tyeason unless on the Testimony of
two Witnesses to the same overt Act, or en Confession in open Gourt, "
While the testimony of Selas covered fully the offense charged, the tes-
timony of Zafra, in the opinion of this Office, did not fully cover the
overt act alleged. This evidence was legally insufficient to meet the
requirements for proof of Treagon. (Oramer v. United States, 326 U,8, 1),

11. Specification 3 under Additional Charge I, Treason, as found
proved, alleges that in or about the month of February 1942, Shinohara
wilfully adhered to and gave aid and comfort to Jepan by supplying to
Japanese military and naval forces provisions and refreshments. The ovi-
dence adduced by the prosecution was %o the effect that Shinohara operated
the Omiys Kaiken which appears to have been a Japanese officers' cludb, In
connection with the operation of the clubd the evidence shows that food and
drinks were served to Japanese officers and thelr guests for which in some
cases payment was made which was ultimately turned over to the accused and
in other casee the food and drinks were apparently furnished without cost.
The language of the specification indicates that the supplies furnighed by
Shinohara were from stocks owned or procured by him from sources other than
Japanese. The evidence as %o ownership of the "provisions and refreshments"
served at the Omiya Kaikan is indefinite and, in the opinion of this Office,
1g not sufficient to establish the allegations in the specification. In
connection with this specification, Mrg. Shinohara, a defense witness,
testified that she served food to Japanese military personnel who visited
at Shinchara's home when the accused was present. However, no other wit-
ness testified to this effect and 1t le apparent from an examination of
the testimony of the prosecution witnesses that 1t was not those incidents
on which the specification was based.,

12, Bach of the specifications under Oharge III, Assault and Battery,
and Additional Charge II, Assault and Pattery, alleges that the accused
"djid, at or near Agana, Guam, wilfully and maliclously, and without justi-
fisble ceuse, assault one George J. McMillin, ceptain, U.5, Navy, by
striking the sald McMillin in the face; he the said McMillin being the
then Governor of Guam and the official representative of the United States
of America; * * * ". These offenses Were alleged to have been committed on
December 10, 1941, January 1, 1942 and January 20, 1942.

13, Subsequent to the trial of the accused and the actions of the con-
vening and reviewing anthorities on the record of proceedings, there was
recelved in the Navy Department a statement signed by Captain George J.
McMillin, the officer alleged to have been asssulted and struck by the
accused and who did not testify at the trial, Osptain McMillin unequive-
cally denied that the ascuged struck him in the face or otherwise on the
dates specified or on any other date; and that he was in Ouem on December
10, 1941, and on Jamuary 1, 1942, but that he was removed from Guam by
the Japanese Military Aathorities on January 10, 1942, and was, therefore,
not even in Ouam on January 20, 1942, one of the dates on which it was
alleged that he was assaulted by the accused.

14, In view of the foregolng, it is recommended that the findings on
Charge I and the gpecification thereunder, Charge III and Additional
I1 and the specifications thereunder, and specification 3 of Addi-
tional Charge I, and the action of the convening and reviewing anthorities
thereon, be set aside.
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6. The crime of treason is defined by the Constitution of the United
Btates, as follows:

"Freason againet the United States, shall consist ealy in
levying VWar against them, or in adhering to their enemies,
giving them Ald and Oemfort.® Article III, Section 3,
Constitution of United States.

It has been judicially determined that "the twe species of treason men-
tioned in the Constitutien are desoribed in it in language borrowed from
that of the English statutes of treasons®. U.S. v. Burr, 36 Fed. Cas. No.
14693 (1007). Judicial interpretation of treason ian this country seems to
follow that of the Naglish courte. U.8. v. Grediner, 26 Fed. Cas. Wo. 15262
(uﬁh Carlisle v. ¥W.8., 16 Wall. 147, 164 (US, 1873); 8 Annotated Oases,
'- L] :

7. There is no question that an alien owes a local allegiance to the
country of his temporary sojourn, se that he may be indiocted for treason
elther in levying war against the local severeign, or ia alding such sover-
eign's enemies. 3 Vharten, Oriminal Law (13th ed. 1933) sec. 23160. Such
allegiance is the fidelity and obedience which the individual owes to the
government under which he lives in return for the pretection he receives.
Carlisle v. United States, supra. |

8. Authority for the presecution for treason of an alien enemy under
the circumstances involved in the present dase is found in the widely cited
case of De Jager v. Attorney Gemeral of Natal, A. 0. (Eng.) 326, Hudson
Oasges Int. Law, p. 1061. Upon the autherity of that case, Hallsbury's Lawe
of England (3ad od.) Vol. 9, p. 291, states that -

The essence of the offence of treasen lies in the vielatiea .
of the allegiance vhioch is owed to the King and vhich is dune ;
from all British subjects vherever they may be. This allegi- '
ance is owed not only by subjects of the King, but also Ny

an alien living in this country and receiviag the protection
of ite laws, s0 long as he is resident here, even if the State
to which he belongs is at war with the King. If an alien has
lived in this country under the pretection of the law, and the
State of which he is a subject invedes the King's territery
and the :‘H.n assists the iaveder, the alien is guilty of |
m-

Ian view of the foregoing the military commission in this case had juris-
diction over the offenses of treason charged against Shinchara.

9. The specification under @harge I, "Treasen”, alleges that en or
Decsmber » Bhinghara wilfully alded, assisted, and partiel-
Sed ia the taking by thé Jupanese military forces of the sum of about
Flh. lawful

» ¥hich

i

16,
mnoney of the United States, and checks of the walue of about
1000 was property of the Naval Governmeat of Guan. Twe witnesses
testified in support of this specification. The testimeny of the first
vitaess, Galo L. Salas, cashier, Naval Goverament of Guam, while coenfused
as %o amounts, established that Shinchara participated in the speecific
acts alleged in the specification. The remaining witness, V. U, Zafra,
tentified %o the effect that at the time in questien he sav Shinchara with
certain Jepanese nilitary personnsl and Salas near the safe containiang the
funds in question snd Salas was turning the combination of the safe. This
corroborated a part of Balas' testimony but Zafra's testimeny d41d not in-
dependently cover all of the essential acts constituting the offemse charged.
l&?ut:nmmmdmmmu“mmu
apanese.
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b 1. The record of proceedings in the foregoing military commission

b m-n!-ul!.m:nun,imutntuh-,mnﬁnhmur
Ficted of Charge I, Treason (1 specification), Charge III, Asssult and
‘Battery (1 specification), Charge 1V, Taking a Female for the Purpose of
Prostitution (3 specifications), Additional Charge I, Treasen (3 specifi-
cations), and Additional Oharge II, Assault and Battery (2 specifications);
and that he was acquitted of Charge II, Theft (1 specification), md Addi-
tional Oharge III, Desecration of the Flag (1 specification), He was sen~

Wi tenced to death by hanging, two-thirds of the members of the Commission’
concurring. The convening suthority, the Island Commander, Guam, approved .
the proceedings, findings and semtence, The reviewing auwthority, the Oom~ :
mander in Chief, United States Pacific Fleet and Pacific Ocean Areas and Ry .
Military Governor, Guam, subject to remarks, approved the proceedings, the
findings as to all charges and specifications except that on the first
specification of Charge IV which he disapproved, the sentence, and the ac-
$ion of the convening suthority except as it referred to the firet speecl-
fication of Oharge 1V; and, in conformity with Section D-14, Naval Courts
and Boards, referred the record to the Secretary of the Havy,

2.  The record further shows that the accused is & civilian who was
born in Japan and who in 1905 as & young man went to the Island of Guam,
Bxcept for infrequent visits to Japan, he has resided in Guam continwously
$111 the present time, He married a Chamorro woman, & native of Guam and
national of the United States, and childrem were bern of their union, Dur-
ing his residence in the Island he engaged in business and in this manner
earned a 1iving for himself and his family, Thus, he was bdoth an alien
resident of Guam and aiee a national of Jepaa, s

3. When on December 7, 1941, the armed forces of the Bupire of Japan
attacked Pearl Harvor, T.H,, a territory of the United States, the accused
was 1iving with his family in Guam as indicated. As a result of this attack
the United States on December 8, 1941, declared war upon the Empire of Japan,
Upon the outbreak of war, the American suthorities in Gusm placed the accused
in confinement, together with a mumber of other Japanese nationals who were
resident in the Island, On December 10, 1941, the military forces of Japan
occupied the Island after overcoming the military forces of the United States
that sought to defend it, The Japanese forces thereupon released the accused
and other Japanese nationals who had been confined by the American author-
{ties from confinement., Soon afterward the Japanese forces enployed the
accused as an interpreter because of his proficiemcy in the Japanese and
Chamorro languages,

4, During the period July 21 to August 10, 1944, the military forces

of the United States re-occupied the Island of Guam, The accused was later
placed under arrest and confined pending trial for offenses alleged to have
been committed by him during the period of Japanese occupation, On July 28,
1948, the accused was brought to trial before the military commission which
tried him in this case, Bech of the specifications of the charges on which
he was tried, set forth in ph 1 hereof, alleges an offense in viola-
$ion of the Penal Code of Guam (1933),

e e ————

5. The question here presented is whether an enemy allen resident of !

a territory of the United States may be legally tried for treason for mets =~ |
" of giving aid and comfort to the sovereign of his nativity during the time - E
that such sovereign was in military occupation of such territory. R




AFFIDAVIT

Comes now, Mﬂt.ﬂnﬁmuﬁdmnﬁﬂ:ﬂnurﬂlﬂn:

i Mh.mborninlwutﬁmnwlt,&utth-mm
ndl-ihth-:llludotonuinthopuutl%ﬁmnhohunﬂm

'uulr up to the present time;

{ mumlﬁmum:m-ommndubhnhmdm

|..rr1mtm:nmmnm,md17mdn;

Fu..tnlu ventures including the operation of a restaurant, and grocery store

r«w*.drrm;-mprinrtolm:

mtmth-tbhm:dwrlm. he was taken into custody by
bhnlmlﬂomntotﬂu.mdnmﬂudinth-oivujuﬂorm.m
he remained until December 10, lm,nthlchth-h-mwrr-?ho
jdlbrth-.mdnmuu:r-lmm invaded the island on that date;

'hst.ltmt.mmﬂthilmﬂmt, during this confinement,
wmm-uMmmmmummmmmmmum

That on that atlmmuthuidljdlmnlmdw
the Naval Government before those of Japanese nationality, who were apprehen-

Mnhhltdw,nunnunﬂnd;

mtmu-um-mm:.mwm:wumm
on December 10, 1&#, h-ﬂhthoothﬂiwnmmuthpmm
mnmmwmmummum.mu
mmumlwmummntw,mm'
mummu'mu;-nmummmuum“m

the Japanese

Mfmthttino!hharriﬂlonm-h-muduvuﬂuﬂl*t

:mn-uumdﬂpummmm. and

Mthm&lﬂmth.!ﬁimotmmmﬂm
mumm.rmmm
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|dv-wmtotbupophndth dﬂmmmmu-mnﬂuh
meththnh-thu-thinptubltm;mdthtwhm

mmrwmmutuntmuurmammmtm
dMMﬁhMumW#hﬂﬂ,mem;

mwn-mmmwmmmmm
Mmmmmm-unwtwawmmum;

thmanathmtlm, h-mmwmwmm
romuthtum-u.-mmm-mmmnm
confined since that date, the last seven months of which confinement has been
in a solitary cell in the War Criminals Stockade; |

mtltmth-hltnﬂnrmnlnm-ﬂmhiin&nﬁﬁ
mmwh-mwmmmmmlmﬂrwmtﬂth-w
finement until he was served with charges and specifications, and additional
l wm-lnciﬂnthnlmmhl:‘l%i at 9:30 in the evening;

Mﬂﬂhl;l?ﬁhhtﬁdh-mhduﬂlmmmmﬂ
Commission on Guam, mdtntmndmtmmmtﬂmhwﬂnm o}

That he did not have access to an attorney of his choice and was
assigned as his counsel, Lt. Emory lMorris and Vincente Reyes, a native :
Chamorro} ,

That this affiant believed, and now 80 holi-m, that the counsel
mum-ummwmumhmmut, that he could not
did not pmm his interests during the trial; and

Thlttﬂlaﬂiﬂtmldhwobjlntﬁﬂthlmdwm,
‘- utﬂucmﬂ:tmtmwmumm“mhmuﬂ
mﬂth&hmw-ﬁﬂtuﬁjmtnmﬂWhﬂwmm1

e —

and

mtmammﬁumtutmmmmmmw
mwuwmm.mtum-mmmmﬂm
mﬂmumummm-mummwma
mmmmummuu.:mwmwnm ql " Jess
additional charges and specifications; W‘%:
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Miwa, Vincente Isesaki, Jose Cabrera, Zenszo Nitsuma, Masayoshi Fujikawa, some
of whom personally offered to testify in his behalf, and all of whom this
affiant believes would have offered testimony tending to show lfil innocence
of the charge of treason, especially reddting to the allegations concerning
the affiant's connection with the Dal Nisei and with the appropriation of the
. generator; and that none of these witnesses were ever un.u.d to the stand for
reasond unknown to the affiant;

That he also asked his counsel to call as witnesses in his behalf,
Mechio Nino and Antonio Comacho, who this affiant believes could have given

i substantial evidence to establish his innocence of slapping the Naval Gover-
nor at Agana Heights; and that neither of these witnesses were ever called to

testify for reasons unknown to this affiant;

That he requested that Governor McMillan be contacted and asked to

| make a statement regarding the affiant and the charges brought against him,
but that he has never heard of any action taken on this hquut;

That during the course of the trial, certain witnesses for the

prosecution were permitted to read their testimony from memoranda into the

Imorﬂ, and that one of these witnesses was questioned by defense counsel

and answers appear in the record;

l mtmmuu-mutomluumummunnw.m

concerning the memorandum from which he was reading and none of these questions

Inol'. have a working knowledge of the Japanese language and could not and did
correctly interpret the testimony which was given in Japanese; and that on one
occasion during the trial, when the affiant told his counsel tha an incorrect

translation, detrimental to the accused, was made and counsel brought this to
lthllttntdmotth court, counsel was admonished by the court that he could

not object to translations;

That the court interpreter for Japanese, namely Jorge Cristobal, d:l




mental to the affiant were made by the court interpreter of Chamorro and that
the witness Jose Flores in the course of his testimony for the prosecution
in the Chamorro language, said, as part of an answer to a question, that the
accused was only acting as an interpreter and that this part of the answer
was not translated; and that the affiant called this to the attention of his
counsel but was ignored;

That he desired to take the stand in his own defense and requested
ithil of his counsel who told him that hiés word had no weight before the court
and though he urgently desired to deny the charges brought against him and to

testify in great detail, he was thwarted in this regard; and

That if he were not thwarted in his plan to testify, he would have

mmmmamumw.mmnmmunutmmmh
and every additional charge and specification preferred against him;

That after the findings, the affiant was asked by his counsel,
Morris, if he wanted to testify in mitigation, whereupon the counsel Reyes
stated in words to the effect that Japan had lost the war and there was
nothing to say, whereupon this affiant was again thwarted in his efforts to
testify; and

That if this affiant could have testified in mitigation he would
have done so, and would have offered testimony relating to himself and to his
family, to the circumstances at the time of the Japanese occupation, after

mmummmmuw-mhormmmmhmm
ﬂnod,tohhqomdtohﬁprnimmllntmrduﬂu&mﬂﬂthw
Naval Government, which he believes would have materially affected whatever
sentence the commission may have imposed; and

That after the trial was completed his counsel had him brought to
Imrdnc-,mnhmtmbrmﬂﬂm that he, Morris, was mis-
taken in not having him testify before a military court, and that this mie-
take was due to the fact that umﬂmeﬂﬁwmﬂmm

nnmmn:m-mmmmn,m.mm.
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That this affiant believes that he was not given a fair trial in
keeping with the fine traditbns of Naval Government as he kmew it on Guam
in the years before the war when said government sought and received his full
cooperation on many occasions, and that if he had been able to properly pre-
pare his case and defend himself he would have been found not guilty on all

charges.

i St or |

Saduel T.

GUAM, MARIANAS ISLANDS

A UNITED STATES POSSESSION) 33

Samuel T. Shinohara, being first duly sworn, deposes and says that
he has read the above and foregoing affidavit consisting of five pages, knows
the contents thereof and that the same is true and correct to the best of his
own knowledge, information and belif and that he has subscribed his name

 wailla) AT

thereto.

Subscribed and sworn to before me this third day of November 1946

PALMER M, RIXEY
lst Lt, USMC

Commanding Officer
War Criminals Stockade
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Guam Marianas
18 October 1946

I, Felix Flores Sakai, do hereby depose and say that

when I was called as a witness for the prosecution in the

cage of Samuel T Shinohara that I took with me and read
from the witneses stand from a memorandum with the approval
of the Judge Advocate., At the time the defense lawyer
raised the question of the use of the memorandum and the
gourt permitted me to read from it.

I swear the above to be the truth to the best of my
belief and memory.

/8/ Telix F. Sakai

Subscribed and sworn to before me on the 1l8th day of
Qctober 1946

/s/ FPredric T. Suss
Lt UBHR

Certified to be a true copy

%EﬂﬂaA;@. T OAASS

$x VUSNR
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Guam, Marianas
18 October 1946

I
1, Jesus B, Sayama, do hereby depose and Bay that when
|T was called as & witness for the prosecution in the case of
samuel T Shinohara, I was previously instructed by Colonel
Ammong, the Judge Advocate, to write a memorandum and take
it with me to the witness stand, I did so and read part of
my testimony from the memorandum,

I attendew about four meetingse of the Dai Nisei and each
meeting wase presiddd over by a Japanese officer, (either the
0ivil Administrator or the governor's aide). Shinohara was
at these meetings only as an interpreter. I know he was an
interpreter because the Jep anese of ficer would speak to him
in Japanese and he Shinohara would epeak to us in Chamorro
language.

T swear the above to be the truth to the best of my
lbelief and memory.

/s/ Jesus B, Sayema

Subgeribed and sworn to vefore me on the 18th day of
|pctoher 1946

:?Andﬁai-f1_ Sunss

Fredric T. Suss
Lt. USKR

|

certified to be a true copy

hﬁfﬂkaﬁak, X EPU\55
x VUSNR
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Translation of Affidavitt of MIWA, Kyomon,

1, I arrived on Guam in September, 1942, as a school teacher,

2. We were told that, as the island of Guam was one of the
firet places to be conquered by Japan, Japanese policies and
installations were to be tried out here, and the experience gained
was to be applied in the occupation of other areas,

4 3. When I first arrived on Guam, the Young Men's Association
wae not formed., Superintendent of Education, Takenaka Kisaku,
ordered me to organize the Young Len's Association of the Dai
Nisei (Second generation, Jpanese), Superintendent of rducation
Takenaka Kisaku, had received the order from the Civila
Administration and passec it on to me, I think this was sometiue
in August or September, 1943,

4, The organizing of the Dai Nisei (Second generation, Japanese
young men's association) was the wish of the Civil Administration
egspecially the Administrator, Homura Teichi. 1

O, When I first came to Agana I found that Mr. Shinohara was |
e. prominent and influential person ana it seemed that he was | 1
looking after the welfare of many Japanese femilies,

6. I learned ‘that I'r. Shinohara was one of the oldest Japanese
'settlers on the island of Guam, and that he had a good knowledge
of the Chamorro language. 1

Ts For the above reasons he wae called updn time and again by
‘lthe Civil Administrator to act as an interpreter.

8. When the Dai Nisei Organization of Guam was to be formed

I requested Mr. Shinohara to contact all persomns, al taough & list
of Japanese nationals was already in the Civil Administration
office, and tell them to be present at the meeting.

Q. If Mr., Shinohara had refused my request, I had decided to
inform the Civil Administrator of this fact.

10. I wae reeponsible for the formation of the Dai Niseli Young
“Men's association, 3

| 11. When the first meeting of the Dai Nisei Young lien's
Asgociation wae called, the Civil Administrator, Homure Teichi,
and Superintendent Takenaka were present, At this time the

' lladministrator, Homura Teichi, attended the meeting in the capacity
of president and gave a speech in Japanese which was translated by
Mr. Shinohara.

L]
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Translation’of Affidavitt of MIWA, Kyomom (continuea)

|12, After this, whenever Dai Nisei meetings were held, the civlj
i Administrator or his aid would attend.

g

, 13. Usually lir. Shinohara was requested to act as an interpreten

f at these meetings. :

t l .

' 14, I testify that it wae impossible for Mr. Shinohara to form
“ar control an organization of this nature,

- 15, I only requested of Shinohara to be an interpreter and f

guide,
|16. I made the Dai Nisei orgsnization unaergo basic drills. I

gave commands in Japanese,

|

1% shinohara was not present during basic drill exercises Dby
the Dai Nisei, However if he was a spectator, T do not know the
reason why he came,

18, When I was in the Agana stockade with Shinohara he asked me
if T would testify for him about the Dai Nisei incident at hie
ltrial and I said T would and I expected to be called upon at his
trial but T never wae used as a witness in the court,

19, I found that the Guamanians were very friendly to the
Japanese occupation forces, Many of the prominent people gave I
lparties in their homes for Japanese personnel, '

I
/8/ MIVA Kyomon

Date: uctober 17, 1946

Home asdareses: Ishikawa=ilen, Hoshi=-gun,
I Anamizu-machi, Aza-Kawashima

I, MIWA, Kyomon, being duly sworn on oath, state that I have
ad read to me, ang understood the translation of my statement
onsisting of two ?E} pages, and it is the truth to the best of

my knowledge and belief.

/8/ (inJJapanese)
WIWA, KYOMON

|
. | Subscribed and eworn to before me this 18th day of October, 1946.

} /#/Bugene Kerrick Jr.
Lt. USKR

——— ———

Quided ter be o Faet Sy

:&rULlnéﬁ..qY‘ th”‘ba
4 VSN
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I, Frederick Arthur Savory, eivilian, interpreter, being
duly sworn on oath, state that I have truly translated the
foregoing statement ziven from Japancse to English and from
English to Japanese rapectively, and that after being transcribed
I truly translated the foregoing statement containing two (2)
pages to the witness, that the witness thereupon in my presence
| @ffixed his signature thereto.

/s/ Frederick Arthur Savory

gubscribec and sworn to before me this 18th day of Octooer
1946,

/8/ Bugene Kerrick Jr.
I Lt. USNR

' | GUAL, HARIANAS ISLANDS)

| I, Eugene Kerrick, Jr., Lieutenant, USNR, certify that on
18th day of October 1946, personally appeared before me liiwa, _
Kyomon, and according to Frederick Arthur Savory, interpreter :
gave the foregoing statement and that after his statement have

been transcribed the said Miwa, ¥yomon had read W nim by the

| gaid interpreter, the same and affixed his signature thereto in
my presence,

I /8/ Bugene Kerrick Jr.
Lt. USHKNR

Certified to be a true copy

| | Ynadoic T Sanss
| [+ USNR




Guam, Marianas lIs,
19 October 1946

I, Juam Santos Okada being duly sworn do hereby depose
and say that during the Japanese occupation of Guam, I was forcea
to work for the Je& anese Navy a8 an electrician., For that
reason I was not permitted to work with the Dai Nisei and I
never attended any of their meetinges or drill exercises. I
did attend Japanese school wi ch was conductea by a Naval
officer. :

I remember attending a farewell party given for Aide to
the Governor Sakai, which was held at the Omiya Kaikan, It
was then that Jesus Hara asked Sakai when the war would be
over, Sakal answered in Japanese and Shinohara interpreted
the answer into the Chamorro language,

I swear the foregoing to be the truth to the best of my
knowledge and belief.

/8/ Juan 8. Okada

Subecrived and sworn to before me on the 19th day of
h Uctober 19246

/e/ Freuric T Suss Lt USHR
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" In that Samuel ¥, Sinshara, sn ishebditent and vesldent of
Guan, and gubjecs %o the Military Gevernment theveof, haviag been
prier 10 the Japanose Invasien and congusst of Ouam an Lshabitemt
anl vesident of Guam owing allegianes %o the Naval Government of
Guss and the United Siates of Anerics, did, on the Ieland of Ouan,
on or about 10 Desesber 1941 wilfully, knovingly and treasenadly
adhare %o Japen, an encmy of the Usited States and give aid and
confors %0 Japen, in that he, the seld Siinchare, did, during eaid
poriod

(Beve will have %0 be inserted tradtereus
asts vhich can be preved)
the Usited States during sald period deing at var vith Japen,

(Nete. BSeparate acts of treasen should de alleged in separate
speaifieations,

If treasem is alleged as a sontimuing offense the words
fturing the peried from adous ___ Desesder 1941 o abeut 10 July
1944" or whatever period 1 applicadle sheuld bde ueed,)
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S aeh states vhe shall Be eitisens snd vho shall Ve natiemals
of the Tnited States. seetion 601, 3 sad 3, Title 8, U, 5, Oslde

Lol .' Other than through naticnalisation, no other means of becoming
A or olbisen of S Tnited States i ywevided,

BEST COPY AVAILABLE
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146 Patton Street
. gpringfield, Mass.
A 4 January 1947
= Tos The Honorable
™he Secretary of the Navy.
Vias.  The Judge Advacaée General, U. 5. NaWy.

ey T

Honorable Sir:

ith a petition om behalf
ked diligently and unspa=
ion becauee ag & member

1 sm submitting herew
of Samuel T. shinohars, I have Wor

ringly in the yreparation of this petit
egerve officer I

of the bar of Vassachusetts and as & Naval R
am vitally interested in juetice and ite proper sdministration,
in thig case, ie sermitted tO

- -"H:'n "F-.

1f the action of the court P
pecome a matter of record, I fear it would be an unfortunate
1e eonducted by

. reflection on Naval Tustice and on other tria
- . the Nawvy, calle d with which I wae associ-

ated.

d War Crime Trials an

T do not for a moment doubt that the office of
dy reecognized, from a study

b the Judze Advocate General has alren

of the wecord of the trial, ite injustice and that the Navy
sropriate action, in keeping with

Departmert would have talen app
& A ite pnblished instruetions and decisions, notwithetanding any
e .iefforts of mine,
_4/ : i ; i ¥
1t i8 my sincere hope that my efforts which are
£ some assistance to the

represented in thie petition, will be ©
" Wawy Department in reaching a deeision in this case.

Reepectfully yours | .
""ﬁﬂ- '-:.T $s
rearic T. SUSS

B
L ¥ .

gnes 1. Original 2etition.
g ‘2, One eopy.
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PETITION OF SAMUEL T, SHINOHARA

2 January 1947

f
the Honorable Secretary of the liavy to disapprove and set asiae the |

Your petitioner, Samuel T, Shinohara, respectiully appeals to

proceedings, and whatever findings ana sentence may have been given

in nie trial by a military commission at Guam on 28 July 1945 on the
ground that the court erred in overrulinz the plea of the petitiuner
in bar of trial in that the court haa no jurisdiction as to the

charzes of treason,

' The evidence clearly showea tnat the petitioner was at all
tiies a citizen and national of Japan ana tnereiore owea a peruanent
&llegiance to that government., Tne petitioner aoes not aeny tonat ne
owed a temporary allegiance to the laval Governwent of Guam ana to
the United States, Thie temporar, allegiance is lounded uyon the
protection which the ;overnment affords to a resident alien, An
glien could terminate this allegiance by leaving Guam, The haval
Government may at any tine terminate this alleziance by withdrawing
the protection upon which it is foundea, That the llaval Governmuent
of Guam did in fact withdraw this protection was clearly established
by the evidence which showea that soon after war wase declared, the
ﬁetitioner was seized by the government anu tarown into prison witn
other Japanese nationals., Thus the government unuistakavly indicated
|by its action that it chose not to accept the temporary allegiance
iwhich the petitioner owed to it, but instead regarded tne petitioner
ﬁa an enemy from whom no allegiance was expected. No explanation

lor reasons were given to the petitioner for such seizure ana con-

#inement.




£y (€ ) ‘8 B

The petitioner does not deny the rignt of the haval Govermaent

.hf Guam to treat him as an enemy alienand to witharaw such protec-

tion a8 it was afioraing hin as a resiaent alien peiore a siate of i
war existed between the United States ana Japan, It was anela in

U. 5. ¥ Fricke, 209 F. 673, that on aeclaration of & stale ol war
between the United States, ana uermany, subjects of uermany became
enemies of the United Ltaﬁea, anu remained enemies quring tne con-
tinuance of the war within Constitution Article 3 2 3, Criainal

tode 2 1 (Com. St 2 10,165), aenouncing as treason the aciering to

tile enemies of the United States and giving them aia and comfort,
Derhaygs the Laval Government acted upon the theory that the same law
gpplies under a state of war with Japan &na that Japanese subjects

then became eneu.es of tne Uniteu States,

The court oy claiaing jurisaiction over ine petlitioner as to the
charges of treason is in effeet aeclaring toat it will iry &an enemy
for treason in achering to itself and ziving itself aia and comiort,
lio other conclusion cean be reachea from the unequivocal acts of the
kaval ugovernment in treating tne petitioner as an enemy, beiore the
pccupation of Guam. The only justification for sucn an arcitrary
hrrest and confinement is that it was dcting under the Enemy Alien
let., If the zovernment contends that it was not acting under this
lputhority zna it was not confining the petitioner as an enemy, taen
the only conclusion left toc be drawn is that the government had’
withdrawn all protection from this resident allien ana was aenying
him the protection of its laws., In either case tle governuent has
terminated whatever allegiance was owed to it by the petitioner by

removing the protection upon which it was founded. "Protectio
i
|

d
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|trahit subjectionem, et subjectio protectionem,"

. If it can be contended that the duty of allegiance remeingd

|even after the Naval Government had voluntarily withdrawn its pro=
tection then there arises a question of intent, It has been held
that intent ie a vital element of the crime of treason ana it 1s
not sufficient to show that the treasonable acts were not acciaen=
tal, but there must be a will to petray., How is it possible for
the petitioner to betray a government which ::.8 forcefully impressad
upon nim that it expects no loyalty frowm nip.7 Cramer v U.S., 820

U.S. 1.

Authorities:

Yo ecases have arisen where the sovernment hae prosecuted ior
tre=son any resident enemy alien after the same zovernment had
voluntarily withdrawn its orotection from that alien, However it
ie uiiversally held tnat any alleziance due a government from an
alien resiaent, is founaeda upon tne protection wlilch tnat jovern=
ment affords the person owing the allegiance, These cases aleo
hold that the alien may terminate such allegjiance Dy leaving the
country where he is residing. LO One can seriously contend tnat
the government is powerless to terminate sucn alleziance ana the
conclusion irresistably follows that when the zovermment voluntaris
ly removes the protection upon whienh such allegiance is based, it
has terminated the duty of allegiance,

e, Oarlisle v. United States, 16 Wallace (83 U.S.) p. 147

b. Vol. 52. American Jurisprudence, p. 796, Title Treason,
Seec, 5 == Aliens,

c. De Jager v. Atty General AC (Eng.) 326, 8 aAnnotated Cases
n6, Hudson, Cases International Law, p. 106l.
In thie case the o urt helu that as an alien resiaent,
( De Jazer owed allegiance to the Crown, tnat the protection
| of the Crown Gid not cease because its forces had to tem=
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porarily withdraw, Thus the court im_ lied that if the protection
.pad ceased, De Jager would have owed no allegiance to tne Crown.

d, Vol, 3, Corpus Juris Secundum, p. 927, Title Alieus,
Sec. 5.
In returu ior the protection given aliens tney owe & teum-.
porary and local allegiance to tune country in which they
are residing whieh continues auring tne perioa 0l tneir
residence,

Your petitioner respectfully declares that éven though the
paval government of Guam hsa witharawn from him ite protection and
chose to treat him as an enemy, at no timne aid he cease to give to
that <overnment tne comy)lete and sincere allezgiance which was due
from him before the gcvernmént hao taken such action; that after
thie occupation ol Guam by the Japanese forces ant all auring such
peccupation, your petitioner has never intentionally cone any acts
wiiich woula weaxen or tenua to weaken the power ol tne laval Govern-
ment to resist or to attack the enemy, or which woulu strengthen or

tend to strengthen the enemieg of the United States or of Guam,

If the Honoraole 3ecretary woes not agree that tiae court nad ng
gurisaiction as stated avove then your petitioner reepectfully ap-
Peale to the Vonoraule Secretary of the Yavy to set aside the pro=-
peedings, and whatever findings ana sentence may have been given ini
his trial and to grant him a new trial on the same charzes for the
reasons nere-in-after set out,

1. Petitioner was triea durinz the war by a military commisgsion at
£n edvanced base when a fair trial was extremely difficult if net
1mpossible,

4 fetitioner was not given an adequate deiense,

b, After courneel were assizned to netitioner, sufficient time was
mot '‘given to prevare an adequate defense,.

4, Jetitioner was aseigned counsel who was hostile to him,
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10, Under the treason charses no overt acts were speclially laid 1n

the charzes and specificationes as required b, Article 3 of the Con-
Istitution of the Unitec States and by the laws of Guam,

6, Under the treason charzeg no overt zcte were proven by the di-
lreet testimony of two witnesses to the same act as required by t
Gonstitution and laws of tihie Unitea Statees and of Guan,

s lio evidenc

e was Jresentec that the petitioner zave more than
obedience to tne Tapanese forcees

of occusation.

£ The commission refused on motion to strike out incompetent

evidence to the prejudice of the rights of the petitioner.

9. The commission guestioned witnesses in sucii a manner and to
suciy an extent that it showed bias and estazplisheq evidence azainst
the petitioner by leadin: questiones,

10, The court interyreter of Ja_.anese was incompetent &ind unzole
to interyret correctly,

11, Zerjured testinony was ziven which pgrejudiced the court azgainst
the petitioner.

or the prosecution were illegally permittea t0 read
(&

record from memoranda,

12, The record of the trial was either falsified or is incomgplete

in that it does not show that sucn memorands were used anc that tne
question was raisew oy tne defense,

14, The petitioner has newly discovered evidence which will tend
to 2rove his innocence.

the oifenses

1]
C
s,

15, The Statute of Linitations had run against som
i
b

Before cunsiaering the above assignments of error inaividually
land "‘at length, the petitioner resgyectiully calls the attention of

tne Honoraole Secretary to the case of Steunan v, U.5,., 133 Fed 87,

where the court said:;
|
"Aprellant was convicted of treason snd sentenced to death by

hanging, There are twenty-five assignments of error, some of

wnich raise questions not presented to the court below and

othere of which are not discussed in the brief, nor called to

I our attention in the oral arzument, However, the case in-

. volves a penalty of death for appellant, and we shall proceed
upon the exception to the general rule and shall notice

I possible error, although the gquegtions may not prooserly be
raised, See Wiborg v U,S8., 163 US 632,658, Crawford v U,S.,

' <l2 US 183,"
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1. The trial of your petitioner began on 28 July 1945, at Guanm,

' vhen the United States wuze still at war with Japan and patriotiec fgr-
vor ran high, especially among thuse military officers ana men who

were still engazed in fizhting the war, Lllany of tine witnesses

|l azainst the petitioner were of Japanese blood and nad parents con-

fined by the Aimerican forces in the local stockade. They were
fearful of being momentarily seized by the Americans and thrown ins
to prison because of their ancestry. Many of the Guamanian wit-

nesses who testifieu against the petitioner were fearful of the

trouble. times anc were most anxious to impress the Americans with
their own loyalty by condemning him whom the .mericans accused of
beinzg a traitor, A4 fair trial under suca circumstances 18 well
nich imgoegsible, The languazge of the court in Stokes v U.S., <264
¥, 18, may well be appliea to this case, There tne oourt mald:

"The rezl object 0i the review by aggellate courtes of trials
in lower cuurts is to aetermine whetner accoraing to recog=
nized rules of procedure, they were fazir zna impartial.

This is the purpose which guides appellate courts in their
examination of assignea errors of law claiued to have un-
fairly influenced the result in tne trial court, If the
adn_nistration of justice is to be practical and substantial
and not merely theoretical both trial and appellate courts
must strive to ascertain the real substm tial eifect upon
the jury of the action of the trial court.

"In the cuneideration of the question in any case, and es=-
pecially in the caee in hand, the tine of, and the circum=-
stences and atmosphere surrounding the trisel as they are
revealed by the record, or as they are influenced by facts
Known of all men, and the real substantial effect upon the
Jury of the action of the trial court, are the decisive

' conditions by which the fairness of the trial must be
tested. . . .

"The acts and intents chergea to the defendant in the inaict
ment were unpatriotic and repulsive to all loyal citizens.
They were that she had intentionally enceavored in the man-
ner stated in the indictment to obstruect the prosecution of
. the war which they were striving and sacrificing to carry |
! on, .The trial was in the midst of that war, when patriotic
men were particularly impatient of every interference and
i of every attempt to interfere with or cripple the universal,
efforts to win that war, efforts in which not only the
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|

|

| armed forces, but all the people of the nation shared in var-
h ious waye., The charzes were not proof, however , The defen= |
I dant was presumeu to be innocent, and must betreated as inno=-
|

[

|

|

|

I

| cent of them, until the fact was proveu beyona a reasonable

- doubt, It is apparent that at such a tine eng under suca
accuseu of intentionally attempting to obstruct the universal)
efforts of the people was unusually difficult, that extraor-

I dinary coolness, care, and impartiality were indispensable to

; prevent the vatriotic fervor of the jury from usurping the

place of that eonsiderate judgement which it was their duty

to exercise.

". . .The charze contains in several places rich ana inspire
ing expressions oi patriotism ana of the nooility of our aims
in the war, which could hardly have failea t0o increase the
commendable patriotic feeling that was alreuay aflame in the
heart of every juryman, . ., and when the entire cnarge is cone
. sidered in the light of the time ana the circuustances sur-

' rounaing the trial, of the estenaded discussion in the caarge
of the many side issues which crept into tne case, ana 0f the
other characteristics of the charze to whicn attention has

I been called this court is unaole to resiet the couclusion that

the patriotic zeal of the court celow led it to place too

heavy a burden upon the defendant in her endeavor to meet the
evidence which the government produced azainst her, and that

the cause of the administration of justice will be serveu by

another trial of this case." (Underscoring supplied,)

When such a trial is conductea by a military commisegion com=-
posed of officere who were actually fighting the war, and who must

act as both judje and jury, the task of conaucting a fair trial is

inaeed maae even more aiftficult and requires even more extraorainary
lcoolness, care ana inpartiality, The difficulty of the task is
Breatly multiylied when the testinony reliea uzon by tre prosecution
!

!ﬁs given by the Zhamorro people, who, ae witnesses, nave proven to
ipe as unreliable: as children, telling the court what they think it
: ishes to hear anu with no regard fa the truth or for their oaths,

fhis was proven by the three chargee of assault and battery brought

L _ ; : : .
%Qﬂlﬂﬁt the petitioner, based on false information and the proven

Ferjurg of the five witnesses who testified to these charges.

~@



e, 3, and 4. Although the closing arguments of defense counsel
clearly show that the Jrosecution had not succeeded in s&tisfying
the evicentiary requirements of the Constitution, so far as the
icharges of treason are concerned, a readinz of the record and of
ithe affidavitt of the petitioner (attached and marked "A") show
that the petitioner was rot afforded the opoortunity to have counsel
of nis wwn choice, and was not defended: in every ",ossible legiti-
mate way." There were dssizned as defense counsel, a haval officer
of tne lMilitary Government and & Chamorro "lawyer", the latter be-
ing openly hostile to the petitioner, The trial began on July 28th
after the charges and specifications had been served on July 20th,

J/ Thus the setitioner was given eight days to prepare his defense to
7 cnarzes anc ll specifications, which included 2 chargee and four
specifications of treason, the most serious crime of whieh a man
may be accusec, To prepare a defense for such a serious znd com=
plicated case soursel for tne petitioner consultedwith him only on
two occaslons before tne trial ana for not more tnan hali an hnour on

eacn occasion., Witnesses requested by the petitioner, wno were

ready and willing to testify, were not callea before the court.
The petiticner was pgrevented by counsel from taking the stanc as a
witness in his own behalf, No evidence in mitigation was Jresented
by counsel although much was available, Althouzh the prosecution
had the benefit of an extended research ana a resulting brief pre-
/f pared by the office of thne Judze Advocate General of tihe Navy, no
puch opportunity or no adequate library wae available to counsel
for the petitioner, Counsel for the petitioner did nothing about
ﬁert;in deletions in the record of the trial whieh would have shown

I
the improper use of memoranda to read testimony into the record,

The following Court Martial Ordere are cited in support of

| -
| ot )




P

g ¢ : 3

the petitioner's request for a new trial on this ground of inade=

| ' quate defenses:

,.,
[+

a, Cl0 275-1919 page 1

"On larch 12, 1919, the accused, 0y counsel filed a petition
with the Secretary of the havy praying tnat a new trial be
zranted on the charges uy.on winich he was tried, anc in
support of such petition alleged hostility on the part of
a member of the court; bias on the jart of a witness; that
hearsay evidence was improperly admitted; that he was pre-
vented by counegel from taking the stand as a witness in
his own behalf; that he was improoerly defended by counsel i
who did not understand the rules of evidence and tne rules ,
governing the admission of evidence in a trial; and, fur= '
ther, that he has newly discovered evidence which he ae-
eires presented; and that he has seversl witnesses who did
not appear in his trisl who will materially ascsist him in
sroving hie innocence,

On Yarch 27, 19212, the Actin; Secre.ary of the Navy grented ,
the petition of accused for 2 new trial, and accordingly f
disagproved the proceeaings, finainge, and sentence of the
general court martial in the foregoing case, ., "

b, (L0 8-1921 paze 10 = 11

"It is the o.inion of this oifice tmmt tae accused was not
in fact regoresented by counsel but on the contrary was
os.08ed by two uLrosecutore, although it wae the duty of one
of these prosecutors to defend him, This cifice cannot
understand the action of the counsel for the accusea in hip
concuct of the affairs of the accuseq during e trial and
lays it to ignorance of tne dquties of his position as coune
sel, However, the veriest layman could hardly have damaged
tle interests of the accused to the extent that coumsel did
in thie case and if his action was caused by ignorance of
what his true duty wae ne should have ceclined to act as
counsel for tiat reason, At any rate, after agreeing to
act as counsel it was his duty to defend the accused in
every possible legitimate way."

¢c. ClO 1l2-1922 page 7 = 8

"However, the manner of establishing this prima facie case
vae very irregular ana pointe toward a carelese performance
of duty on the part of both jud:e zdvocate and cow sel for
the accused."

- Q. CMC 1-1931 paze 31

I "The procedure followed by the recoraer aia permitted by the
. gourt in this case was highly irregular, and indicated &
l lack of appreciation, not only by the recorder and the




i € g B

members of the court, out also by tne counsel for the ac-
cuseda, of their respective cuties in connection withn tne
trisl. Counsel by attempténg to prove as fac.s allegations
of the specification which it was thne recoraer's auiy o
srove, failea in his duty to protect tne accused's lnie.resis,
. . .the Seeretary oi the Navy airectea that the finding

and sentence in the case be set asiae, Also that ine ae=
partment's action be brought to the attention of te meinbers
afid recorder of tne court, and tiie officer wno actea as
counsel for the accused,"

e, Cl0 2-1927 paze 7
"In view of tne fact that the accused was deprived of a fair
and inpartial trisl by reason of the impracticability to
receive the testimony of certain imsortant and material
witnesses, whom the accuseda had requested to be jroduced
but could not be locatea, and further in view of thne doubt
cast upon the veracity of one of the witnesses 01 tlhe pro-
gecution, . . .the findinze and sentence ih the case of S
are disa_provea anc he will be restoreu to auty."
b. Under the Constitution ancd the laws of Guam, the criae of
treeson cannot be Droven except by the testinony oI two witnesses
to some overt act in furtherance of tie cri.e, Thnis overt act wust
be speeially loia in the indictment and it must be proven precisely
pe lald in thne indictment, If the overt act be not so sjeclially
laia in the inaictment, it cannot ve proven by the prosecution. By
"overt act" is not meant sone indefinite, zeneral conduct but some
precifie, ohysical sct, The government cannot allege zeneral trea-
gonavle conduet aia then proceeu to prove certain specific overt
gcts which are includea in such conauct, The Sygreme CGourt of the
United States has interpreted tnis reguirewent of the Constitution
B8 extremely exacting ana has declared that the very act, anc moaqe
i tne act must be laid as it is intendea to be provea, It must Dbe
gn act of a character susceptible of clear proof, and not resting in
mere inference or conjecture, The crime of treason may be charged

|without reference to the overt act, but since the constitution

|requires proof by showing an overt act susported by the testizony

A
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'kf two witnesses, this specific, physical, overt act must be alleged
Iﬁn the indietment or it cannot be proved, In all treason cases
_ﬁhich have come before the Supreme Court, the Circuit Courts anda the
Bistrict Courts, the indictments after allezing treason by using
words denoting zeneral treasonable conduct in specific instances,
nave invariably followed such general terms with a listiug of sep=-
mrate anda distinct overt acts., The conauct of tne accused is divi=
aed into each of tihe physical =scts which he ie alieged to have com-
mitted in the course of such treasonavle conauct, Nhowhere are

these acts left to be included by inference in such broad terus as,
Maided", “aesisted", "participated", "organized","solicited", "proe-
:moteq", "supplied", These are all broad anc general terms which
ﬁﬁy gerve to charze treasonable conduct but they are not in tnem-
pelves physical acts, clearly suesceptible of proof as required by
the Constitution. Any overt acts that may be includeda under these
broac terms must of necessity rest in mere inference since they nave
not oveen specifically allezed, The Supreme Court has rulea tunat tnis

is precisely what the constitutional provision seexs to avoid,

Any treason case which has zone cefore a Yederal court may be
takerni at random ana it will be seen that the overt acts charzed are
not sucn broad am inclusive general terms which will aamit of proof
éanj and varied overt acts thereunaer, On the contrary after using
puch broad ana seneral terms to charge a treasonable conduct, the
ﬁpecific, physieal, overt acts are listed, each separately and in
great detail,

E For example in U.S. v Robinson 209 F 685, the aefendant was in=
&icted for treason unaer three counts, The first alleged tumat aften
&pril 6, 1917 the defendant gave aid and comfort to the German gov=-
%rnment while war existed between it and the Unit ed States by con=-
Teying messages, oral or in invisible ink, from the city of HalifaxJ
|

i .
- n.

|
|
I
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| aceompanied, harbored and shel

C * t c

Caneda to the city oi Rotteraam, Holland, and commw.icating ara Ge=
livering the same to azgents ana representatives ol tne German gov=
ernment and in receiving in return oral ana siwilarly wriiten re-
plies. . .Tnen 1olloweu tune overt acts laic uuuer tials coun T and

they are sucn speciiie physical zcts as, sailed, lanuea, eubar<ed,

arrived, The other counts were similarly laid out in a general
way and the overt acts tollowed such as, registered under talse

name, met and conierred, made a public speech, conspired.

In the case of U.S. v Fricke 2569 F 673 the indictment also
firet described the zeneral treasonabtle conduct and then enumerated

the specific overt actes alle tea wnich were, held on deposit 6000,

deliverea 6000, borrowed, sent & cablexzram, falsely stated.

In Cramer v, U,S,, 820 F 1, the indictueni charges general
treasonable conduct ana follows that with a list of overt acts such

«8, diéd meet, confer, treat, and cou.sel with; ana did accomgany.

-

In U.5., v Haupt, 152 F2d 771, treasonable cunduct B8 charged

in the indictment with a long sna detailed description and even that

is followed by a list of separate and specific overt actis, sucn as,

ered, accompanied to arrsnze for

| purchase, signal a financial statement and an order for purehase

|and mace an initial payment, accom_anied to complete arrangements,

made & furtner payment ana completed arranzements for Jurchase and

did purchase, harboreda ana sneltered.

I-;'j

In U.8, v Stephan, 1330 F<d 87 the indictment charged treacson in

igeneral terns with some detail and then alleged twelve overt acts
iwhich were set out in the indictment with exact and careful detail.

Some of the acte listed were, traveled by auto,_obtained money, es<

lcorted, escorted and bought a drink for, and concealed identity of,

egcorted and surchased candy for and obtained money for,

W

2 |
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authorities: (Underscoring supplied)
Qe U.8. v Gooding, 20 U,S, 460, 475 1k Wheat 460;

"The case of treason stande uypon a geculiar ground; there,
the overt acts must, by statute, be specially laid in the
indictment and must be proveu as la id, The very act, and
mode of the act must, therefore be laid as it is intended
to be proved.,"

b, Trial of Aaron Burr, 4 Cranch 469, 489;

"The law does not expect a man to be preparec to defend every
act of hie 1life which may be suddenly and without -notice
allezed against him, In common justice the particular fact
with which he is charzed ought to be stated, ana stated in
such a manner as to ufford & reasonavle certainty of the
nature of the asccuesation ana the circumstances which will

I be aaduced 'against him, . .If it be neceessary t0 specify the
. charze in the indictment, it would seem to follow, irresist=s
ably, that the churze must be .roved as laid,"

Gs U.S. v, Steghan, 50 F Sup; 758, 7dz;

e aoinz of some a2ctual act, looking

"The overt ac th
liehment of trne crime,"

18
towarde the accom:

"The jury cannot convict unless there are at least two
witnesees to an overt 2ct, ana there must be at leaest one
overt act charzedc and proved."

remr mc—m maee

d. Steshan v U.8,, 1&2 F2d 87;
"Ve must Xeep in mind that one may not be convicted of treasdn
upon evidence of an overt act, unless such act has been laid
in the indictment."

T ry

e, U.S. ¥ Haupt, 47 ¥ SBupy 83563
"An overt act, in c¢riminal law, is an outward act aone in
sursuance and in manifestation of an intent or aesign; an
overt act in this case means some physical action cone for
the purpose of carrying out or affecting the treason, Such
overt act, as I have sala heretofore must be provea veyond
a reasonable doubt by the testimony of two witnesses to
said act."

In re Charze to Grand Jury (CC Ohio 1861) 1 Bond 609, 30
' Fed Cas No., 18,272;

"The plain meaning of the words "overt act" ae used in the
Constitution and the statute is an act of a character sus-
ceptible of clear proof, and not restinz in mere inference

or conjecture, . ,until hie disloyalty ie developed by some
open and nrovable act he ie nd legally guilty of the crime

of treason.,"
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Adaitional Charze I, Specification 1 does not alleze an overt
act 28 required by the decisions of the Supreme Court, The words

charged are, "did on or about December 1L, 1941, aid, ascist and

participate in the taking by and for the use of the Japanese mili

tary forces of an electric generator. ., .
With what overt act does such wordinz charze the deiendant?
Can it be sald that the accusew is charzea with any ophyeical, clear

and open act of treason? The words aia, assist ana particl pate in

e il —

e

the ta<ingz are s0 amopiguous tnat they may include one tnousand or
more overt wete, Togy do nct allege an overt act; in ana ol them=-

celves, but they charge general conauct irom which may be intelrred
or implied that overt acts were committed. They A0 not even allege
that the accusea did tne taiiing but the taking was by the Japanese,
They alleze that the accuse. aided, assisted and particijated in the
taking but they do not alleze what overt act was supoosed to have
been committed in s0 aiding, assisting or participating.

Gan the prosecution thus come into court with an ambiguous in-
aictment ana proceed to prove any nuwiober of overt a2cts wulicn 1t

yleases, B0 long as they come within the zeneral languaze o0f the

? Ve think not, In Stephan v U.3, the c¢court saiqg,

L]

Clar<e

"We must kee: in mirm that one may not cve convicted of treason
ugon evidence of an overt anct, unless such act has been laid
in the indictment, Burr's Trial, US v Burr, 20 Fed CaB paze
°09 ko, 14,693; Wharton's Criml, Law, llth Ed. vol, & Sec¢, 2153

"B 4 o |
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In the Trial of Aaron Burr, 4 Cranch 469,482 the court said;

"In ooneidering this point the court is led iirst to inquire
: whether an indictment for levying wsr must specify an overt
' agt, or would be sufficient if it merely charged the prisoner
| in general terme with having levied war, omittinz the expres-
' gion of place or circumstance,

", « +4 description of the particular manner in which the war

was levied seens also essential to enable the accused to make
his defence, The law does not expect a man to ve prepared to
defend every act of his life which may be suaaenly ana without




H notice allezed against him, In common justice the particular

I fact witn which he is charzea ouzht to be statea, and stated

in such a menner as to afiord a reasonavle certainty of tne

nature of the accusation, and the circumstances wnicn will oe

acduced azainst him, The zeneral docfrine on the subject ol

indictments is full to this point, Foster, p 145, speaking

of the treason of compascinz tne xing's aeath, says, 'From

whint has veen saia it followeth tnat in every inaictaent itor

thies species of treason, anca indeed for levying war ana ad-
hering to the king's enemies, an overt act must ve alleged

and proved, For the overf act is the cnarge to which the pris-
oner must a_ply his defence,

- "In page 220 Fomster repeats this declaration, It is also

' laid down in Hewk b,8,¢,17, sect,29, 1 Hale,1l21 1 East, 116,
and by the other authorities cited, especially Vaughan's case,
In corroborationof this opinion it may be observed, that
treason can only be estavlished bs the oroof of overt acts, ana
that by the common law as well as by the statute of 7 William
ITT, thoee overt acte only which are char-ed in the indictment
can be ziven in evidence, unless, perhaps as corroborative
testimony after the overt acts are proved,

' ", . If it be necessary to specify the charze in the indictment
it would seem to follow, irresistavly, that the cnarge must be
oroved as Jaid."

" eeiilght it Le otherwise, the cnarge of an overt act would be
a mischief instead of an advantaize to tie accused. [t woula
leaa him from the true cause and neture of tne accusation
instead of informing him respecting it."

In U,S, v Haupt the court said that in treason prosecution an
"overt act" is some Dhysical action done for the purpose of carrying
put or affecting the treason, This Haupt case clearly illustrates
the insufficiency of the words "aid ana assist" to amount to overt
pets:

"The indictment states (paragraph 4, page 3) that the defendants

. adhere ana ;ive aid and comfort to the German government by

aiding and aesisting Merbert aupt . , .and that this assis=-
tance tooX several forus such as harboring, relieving, aiding

, and abetting, assisting, counselling and advising Haupt. .

"The inuictment states (paragraph 2, page 4) that in execution

of their treasonacle conauct, the aefenaants were to perform

| ana committ certain overt acts. The indictument (pages 9-14 in-
clusive) then proceeds to enumerate these overt acts. . . . '

"Does tne indictment in the instant case meet these require-
mentsf I believe that it does. The crime charged ie thnat of
I treason. A reading of the indictment by any one of the defen-
| dants must sufficiently inform him or her of the charge because
' it clearly states that part in the crime they are charged with

|
|
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committing. They are told that it was to aia anu assist

Herbert Haupt in doing acts whicn, witiout quesiion, if true

aided ana assisted the enemy. . .It dlearly informs tnew how

ana when they commn.tteu the al.ieged treasovnaole acts, Tae

. description of the overt acts set fortn in tne indictuent is |

| guch as tu speciiically inform the defenaants 0f what they will
be reguirea to meet at the trial, ana any judgement of con=
viction or acquittal that would Bollow the trial of this case
could be pleaded as a complete defense toc a second prosecution,
(Underscoring sugylied)

It will be noted in thie case that the ® urt refers to the
the words "aid and assist" ae charging treasonable "conduct" and

that the inaictment did not stop with charzing thie general conduct

-

but went on to enumerate and specify the separate overt acte which
made up thie conduet, It is thus made vividly clear what the Con-
etitution requires to conviet of treason, This requirement is
mentioned in the early case of U.S. v Gooding, 20 US 460, wuich
case is often quoted by tne @ urts:
"The case of tr
overt acts mus
ment and mu

=
the act must
proved, "

by statute be syecially laid in the indict-
grovea as laid. The very act, ana mode of
herefore oe lald ae it is intendecu t0o be

ason stands upon geculisgr grounds; tnere, the
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It cannot te said that the worde "did aid, assist and partici=
rate in the taking , , .of a generator" lay the very act, and the
mode of the act, Whatever overt act was noged to be proved to be
in furtherance of the conduct charged, it was not sgecially laid in
the specification; in fact it does not appear at all, "We must
keep in mind that one mey not ce convicted of treason upon evidernce

of an overt act, unless such act has been laid in the indictment,"

Tne exactly same wording was used in the specification undaer

Charge I and no overt act was there alleged.

i The same law as stated above will be seen to apply to specifid

catione € and 3 under Additional Charge I. Specification 2 pur-

ports to charge an overt act with the worde, "did, in or about the

‘ -16-
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month of December, 1941, organize, solicit and promote the organizas

tion of residents of Guam into an orzganization, . ." Again thie
poecification falls short and stops with alleging general conduct
without specially luasing any overt act, The specification does not
gpay what open, physical and specific act wae done in organizing,

or promoting sucn an organizdion, Such Zeneral lansuage
could emorace & thousana or more overt actes which have not been
gpecially laid in the indictment; particularly wnen suen & great
and indefinite period is indluded ae, "in or about tne month of
December, 1941", The _srosecution ceannot under the law allege eome

general conduct and then proceed to prove any or all overt acte

which mizht be included in that zeneral conduct,
Specification & purpgorts to charse an overt anct With the words

rdid, in or about the month of April 1242, supnly to the Japanese

nilitary ana naval forces .rovisione ana refreshments. ." ‘VWhat

goecifie, _hysical act woe supposea to nave been committed in sup-

plring sucn zrovisions? The specification aces not sa,/. Wnatever

pvert acts were relied on to grove such supgylying nave not been
Boecially laid in the indictment, "We must keep in mina tanat one

may not be convicted of treason upon eviaence of an overt act, urless
guch act has been laid in the indictment.,"

Aside from the peculiar ground upon which the case of treason

gtanas by reason of constitutional provision requiring precise

fpleading and proof, let us consider the policy of the Navy Depart-

ment when it ® mee to such vague and ambiguous pleading as "in or

(| = % 5 . . . ;
labout the month of December 1241" or "in or about the month of .urill

|11942" anca refer to Court liartial Order 8 of 194b, pase 376, 377:
"Section 305 of Naval Courts ana Boards, proviaea that the time
and place of the commiesion of an offense must be averred in
the specification, with sufficient precieion clearly to iden-
tify the offense zna enable the zccused to understana what

| particular act or ommission he is callec upon to defend. The

357 J&
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nececeity for requiring a sjecification to set forth with
minuteness ana precision the material elements of the offense
charged is the complement of the right of tne accused to be
fULlj informed concerning the JarticuLar offense witih wiich

16 is beins charzed = treat he m y have &h opportunity to
prepare his defengse or cnter the Lea of “former jeoparay"
if subsequently cuaarsed with ti wig glionge (u.u 8 léb,
1018, 1,3; 2, 1941, a?l}. Althou; h at con.4on law it was
necessary fa an indictment 40 ﬁlleﬁ, & specific dute, this

ie noct regquired by laval Courts ana Jﬂ;raa, which permits
the use of the words "on or about" or in the Federal Quurts

, L wed] terw U0, 170 U,8, 606), However the requirement
= of precision remcine, , .The use of an allegation averring
"durln; the _FTlﬂn from me Gate to another, , .18 proper

where the act or ucts *7EC*T'-{ extend over a considerable
seriod of tine, ,,but the offenses alleged here were not of
that type and each consisteu of an act which coula not have
been prolonged but vhich must have occurrea on a definite
date. In CIQ Lo 148, 1212, 2, the following lanzuege was
used; "The allez: tlﬂ“" ag to 'time' end 'place' in the firet
and secona specifications were vague anc iﬂuef*”*fﬂ am h cke
the degree pf precision require. by the Department, Among
other instances of such indefinitemess cﬁrtﬂlﬂ acts of the
accused were alleze. to have been committed '"during the
months ol October and Jovemcer'!, The instructions ana deci=
gionse of the DJepartment reguire that a sgeciflication snoula
alleze tnat tine azcts coistituting an offense were committead
on a day certain, or 'on or avout' a day certein.," of simi-
lar import are ClMO's No,12,193%,0 ana N0,0,1204,0, Altaough
the first specification of Char:e I allezea a period oI only
12 daye, the offense alleged was oI tne tv,/ye wherein tne
reviewing authority sho.uld "insist upon the ouservsaice of
thoee salutzry rules regaraing the acamission of evidence ana
the trial of actvions in general, wnich for centuries have
been in yractice, to the end that an saccueed may be assured
a fair trial." (CHQ 1, 1243, 142) and that the vague and
indefinite date allezed antedated the accusation agaiinst tne
accused by almost a year, aving regard to these circunst-
ances, it coula not obe said that tne tive when the alleged
oilfenses occurreu was set forth "minutely shd precisely"
(NFaval Dizest, 1916,0.69) or with the ;srecision required by
Neval Jourts anu Boards, Therefore the o urt erred in fail-
ing to eustain the objections of the sccused to the specifi-
cations. "

,
i
o
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The above decision of the lavy Department clearly shows that
there is no _Orecedent or justification anywhere far sucn vague
:;ﬁu indelinite plesaing as "in or avout the month of Decemver,ls4l",
| Then it ®mes to the case of treason this is no mere aefect in

pleading which may be cured by the waiver of the accused. It is a

|of the Tnited States which prohibite a conviction of treason except

matter of proof, most particularly provided for in the Constitution




| oy testimony 01 1IWO witnesses to the same overt act, ana tne rea-
leral courts have held that a conviction of treason may not be nad
mpon evidence of an overt act, unless suca act nas been laia in the
?inaictment. It is a constitutional zaurantee which cannot be

waived except as provided in the Constitution by confession in open

lcourt,

From the forezoing it is seen that not one of the four specifie
cations under the char:e of treason, allezes an overt act 28 re=-
guired by the constitutional provision, There is therefore, no

lbasis unon which to convict the petitioner of treason,

164 As to charze I anc the specification thereunaer, tne only
iwords in this specification which even resemole an overt act are
the worde, "did, aid, assist ana partieipate in tne taxKiug by. . .
the Japanese. ."

It will be noted that the accused is not charged with taxking,
therefore it cannot be said that the overt act charzea is "taging".
(fhatever overt act was intended to be charzed by the pleader is not
clear, The words "aid, assist and participate!", have no definite
and specific meaning, when they are relied upon to state some
IFﬁyaical and open act, Now let us consider what acts of the ac-
cused have been "proved" by the testimony of two witnesses,

The witness, Zafra, was tne only corrovorating witness, IHis
itestimony showed that the accused was standing by the safe ana tnat
he was later walking along the street witn 2 Japanese ofiicers and
fgaa carrying a white bag., Standing by the safe ie not an open and
Iblain act of "aiding, assisting and participatingin taking" nor

ficould it be considered that standing by the safe is the act of
taking", The only way in which this standing by a safe can be said

ko be evidence of any act, whether it be "aiding, assisting or par=-
|
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i
19= i .
| ) 2 |

p—




;i
:ticigatinq“ in anytaingz, is by inference., Accoraing to tne decis=-
| ions handed down by the Federal Courts, this is precisely what the
|writers of our constitution sought to orevent, namely, conviction
.of treason by cirecumstential evidence, The only acts which can be
hoped to be proven by the testiimony that the accused was standing
Ib; the safe must necessarily be inierrea.

The accusea is not cnargeu witi, tne overt act of carrying
away a& white bag of money or of anything else, ana all tnat uue
testi sony of Zafra serves to corroborate, is tuat tne accused was
walkinz along with the Japanese cfficers carrying a wanite bag.
Even if it could be claiued tnat the pleader succeeded in cnarzing
sucin an overt act as is requirea by law, can it ve contencea tnat
Zefra's testizony proves that the accused "aidea, assisted, or

participated" in any taking br the Japanese of anything? If so it

can only te, by construection anu inferernce ana therefore by circum=

etantial eviaence, as thie witnees saw no taking of anything by

anyone, This testinony cannot be Baid to be direct testiaony wiich

sroves any overt act chargea in the specification, Iliowever strong
it may ve as circumetantial evidence, it aoes not meet tihe test
laid down by the Suureme court in the Cramer case ana oy the PFederal

lCourtes in all other treason cases,

In the instant case, the judze advocate incorrectly advised

|the commission of the law, on this point, He cited the Fricke
lcase, 259 F 673 where it said:

1 " But where the overt act is single, continuous, and compo=-

I site, made up of, or proved by, several circumstances, and
I rassing throuzh several stages, it is not necessary, in

| order to satisfy the provisions of the Constitution reguir=-
I ing two witneeses to an overt act, that there should be two
witnesses to each circumestance at each stagze, ae disting-
uighed from the nscessary proof of two witnesses to an act
{ other than continuous and composite, , "

= mT
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_ This was exy.ressly referred to by the court in U.S. v Haupt
136 F2d 661, as an incorrect propositiop of law:

"inother ysortion of the charge is to say the least, confusing,
and ve think states an incorrect pnofositian of law, .Jfter
advieing the jury that an overt act must be proven by two
witnesses, the chargze states: 'However wnere tune overt act is
ginzle, continuous and composite, made uy of or groved by
geveral circunstances am passing through several stages, 1t
is not necessary that there should be two witnesses to eacn

I w% Mt 1
gircurigstance,

"We understand by thie languaze that if an overt act is made
up of several chcu ietances, 1t 1s not necessary to prove each
circumetance by two witnesesese, The zovemnment contends that
he GﬁﬂFt*tﬂtlﬂﬂLl gsrovieion woula ve reducea to an aovsuraity
by reguiring two wltnesses t; the entire transaction, IThis

contention, however overlooks the fact that an overt act must

L=
e 1t
be proved as zllered, If tWe act_caueists of & chain of evenlts

it would be more ¢ hrntm_;; think that proof of one link would
be =wi*1 1ﬂr+ =y Jf of the famln.

"jlso the holding in U,5, v [obinson DC 259 F 685, is in point,

There tle court considered at length the history and recuire-
ments 2f thec constitutional . revieion. The only question ilor
decision wats wihether the overt acte haa been proven by two
witnesses, The court on paze 694 of 2062 F, statea: "I coliclune
thherefore, that it is necegsary to Jroduce twd ailrect witnesse
es to the whole overt zct., It may be _Lossibke to _iece vits
tozether of the overt act, but iif so, eacn bit must nave tne
support of two oaths; on that I say, nothing.'

!

"It mey pe, as sugxested in the Hobinson case, tnat where the
overt act as laid consists of more thnemone circwistance or
staze, that such act may be proven by tvo witnesees to each
rirﬂﬂﬂnt?nce or stage, In our opinion, however, this is tne
minimal requirement." (Under-scoring supplied)

[ =P B

nat the Rovinson case was available to the judze advocate,

whose duty it waes to sdvise the o urt of the law, is shown by his

lguoting from it in his closing argument, only very minutely, This
cholarly ozinion went into the history of the ® nstitutional re=-

quirement of two witnesses, and this jua:e advocate chose one
1| 5

little sentence from that opinion, viz,.,, ".nd it is necessary to
ifroduce two airect witneseses to the whole overt act, ana it may not
;be provea by one witnese ana circumstantiasl evidence." This is

.

:greciﬁely what this judze sdvocate did; he triea to prove overt actg

|
iwhich were not even charged, by circumstantial evidence,
|
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If br any stretek of the imagination it cun be acld thut o
leufficient overt =ct has been alleged in tnie specification, is it
jsuch an act which is sufficient to constitute treason? It has Dbeen
theld that an act is trearonavle in its character if it tenas to
'setrengtnen the enemies of the United States in the conduct of the
|war, Oor if it weakens or tends to weaken the »ower of the United
Statee to resiet or to attack the enemieg 0f the "mited States,
Since this money which the Japanese are allegeda to have talken was
lowful money of the Unitea Statee, the Japanese Forces &g an arny
of occupation, nhad the ri:ht to taxe Josseseion oi it, unaer article
.uE of the Hague legulations which states, "/n army of occupation
can only take possession of cash funde, anu realizable securities
wnich are stricetly the property of the state." Feilcnenfela seys

-

(seec, 212 5 62) "The occupation

orce may seize cash funae and re=-
alizable securitiee but only if they are strictly the property of
the state,"

Since the Tapanese force oy virtue of its status ae an Army
of CUccupation could take these funde of the state and since they
were found in the Jlace where they naturally should be expected to
be found, how can it be successfully contended that an act waich
@ided them in tax<ing this money wae zn act whicn strengthenea the
enemy or weakened the power of the United States to attack or resist
ﬁhe enemy, The Japanese were in full and complete control of suam
pnd needec no assistance whatsoever to take possession of that which
[they already had., Therefore even if the ambiguous language of the
;L;eciiicatiun is 80 strangely construed as to be taken to allege an

pvert act, thie act is seen to be insufficient to uphold the charge
|

ipf treason, Just as in the Cramer case it is a colorlees act, if

indeed there was an act at all,

|- =22~
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Standing oy a

o

afe =8 it was being opened, ana walking along
'the street carrying a white bag, acts which were not even alleged
as overt acts in the specification cannot be said to be treasonable
and any treasonable act which they imply can only be said to exist
Iﬁy inference, speculation and imagination,

Willard Hurst's scholarly treatise in 58 Harvara Law ileview,
criticized in some respectis, the majority opinion of tne Orauer

ca

m
i

, but he none-tie-less clearly points out what the court's in=-
teroretation of the Constitutional provision ie, ana that has bDe-
come the law, \t paze B52 Huret says;

"However in implementing the function oi the overt act, Cramer

)

v U.3, zoes far beyond the current of previous American
authority by ap arently insisting that the act of adherence
to the enemy must be one which successfully confers tangible
benefit upon the enemy; an act which is merely a step in furse
therance of a desizn to conier such venefit ie nat enough,
however substantially it may advance that purpose, "The

very minimum funetion that an overt act must perform in a
treason orosecution is that it show sufficient action by the
accuseu, in its setting, to sustain a finaing that the ac-
cusec sctually zave aid ana comfort to the enemy." "

Under aduitional Charze I specification 2, tiie accusea is
charged with treasson in the followinsg words, "did, in or avout thne
pontn of December, 1941, organize, solicit, and promote the organi-
fation of resicente of Guam into an organization known as the Dai
Yiisei, for the purpose, , ,"

o overt actes are alleged in the specification to show in
just what way the accusec is supuosec¢ to have acted in organizing
;saliciting and promoting such an organization., The specification
ﬂdoes not say: it does not allege that he made a speechat any speci=-
fiic ana definite time, nor that he approached any person or persons
:and askec him or them to join any organization. In other words Lné
hsgeclficaticn aoes not allege an overt act as requirec but stops |
|

”shﬂrt after allezing general treasonavle conduct., Uncer such an '

| 8
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lindictment the prosecution is free to select any number oi acts of
lthe accused wihich may have been done by him over the great aa in=-

s

Iheiinite period included in the words "in or about tae wontn of
December, 1941", which may g0 to mexe up the general treasonabvle
conGuct charzed, Both the prosecution and the @urt were lauvoring
w.aer s misapprehension, for the law states tuat: "We must Keep 1in
jnind that one may not ove convicted of treason upon evidence ot an
overt act, unless such act has been laid in the indictument."

In its attempt t0 secure a conviction wi.der this specification
the prosecution called seven witnesses, 8Six of tnese were half
Japanese, so1e 0i whom haa parents confined in the stockade, and all
were feariul of momentarily oeing seized by the Americans and thrown
into Jorison for their nationality. In order tc have escme corrobo-

]

ration in tneir testiony the judre advocate encourazea them to

i

take memoranda to the witness stand from which they reua their tes-
ti.ony int¢ the record. This daces not appear in the record but is
proven by the affiduvittes of eome of those whe thus read from memo=-
randa anc the affidavitt of the accusec,

In epite of thie illegal adventage, only three of the wit-
nmeeses corroborated eacn other on any single overt act of tie uc-
cueed, ana thisg overt act was not charced in the suoecification,
This wes testimony to the effect that the accused was present at a
peeting around a "month and a half" or "two months" after the Japa-
pece invasion snd thut he made the remaerk tnat they were gathered
ﬁuere to help Japan win the war. The specification does not charge
the overt act of attending the re eting, or of making a speech or any
#thcr specifie, physical zct, It chargee general conauct which is
|

%lle;ed to have occurred in or abouw the month of December, 1941,

f month and a half after the Japanese invasion is at least January




25, 1042, and two months sfter the invasion ie at least February

] ]

10, 1042, Sven thouzh the specification doee 10t allege any spe-

cific act, how can the general conduct it charges incluae anytaing
e

hayyening on Januury 25, 1942 or on Feoruary 10, 1942, (CLO B 18945

y 376 citec above), No suecn act wae laid in the inaictment, The

e

accused was not therefore, apprised that he would be called upon

to defend thie act, We was thereby precludea fror seeking and
sresenting evidence to show that he was forced by the Ja.anese
invaders to act as an interpreter for them ana that the words

whi eh he traneslated did not represent hie own thoughts Oor penti-

ente., It is not the policy of the liavy Department nor of the
Federal Courts to mislead the accusec from the true cause and na=
ture of the accusation but rather to inform hiu resgecting it,

L]

nder adaitionzl Charze I, Specification I, no overt uct is
The langugge charzes zeneral conauct, allezed to be
treasonable, as follows, "did, on or about December 11, 1941, aid,
assiest and participate in the tazkxing by and for the use of the Jap=
anese military forces . . ." & generator, The syecification does
not 2c on to alleze any sgecific, physical and open act which is
laia to the aeccused, Xven though no overt act is charged under

thie specification, let us see what act the prosecution has proved

\by the testimony of two witnesses,

Mrs, Butler states that the accuseu came to her home with
three Japanese officers and told her that the Jap officer wanted
her zenerator. She had ner brothner snow them the genergtor., 3he
teetifies that "they. ,took the generator", "they " is a very
indefinite word., "y. Who did you meand by they? A, This officer

and his party and Shinohara were all together., §. Did you see




they take the zenerator away from the house?

gerator", "they loszded it on a truck" and does né testify as to any

erator to thevisitors, that the sccusec auna tune officers left and

them take the generator from the house? A, [es, sir, Q. How dia

m

They lozded it on the

truck.,"

There is no testimony as to any act the accused did, except

that he interpretec, The witnees vaguely says "they took the gen-

ssecific act of the accused.

The only corrovorating witnese wae Bordallo, who testifies that

the uccused was there with the Japganese officere zna thut there was

B. conversation about an electric zenerator, that ne snoweda the gen=

later two men disconnected the zenerator sna loaded it on tne truck.

geen that

Teking the testimony of both of these witnesses it will be

4

no act of the accused ie supyorted by the two of them,

The only thing they arree on is that there was a conversation zbout

w

g Zenerator and that Bordallo showecd the generator to the officers

gnd the accused, Both azree that the zenerator wastaken away, but
¥re, Butler egaye it was taken away by the whole party, and 3ordallo

gays that after the accused and the officere had left, two men who
were left behind disconnected azna took zway the cenerator, There is
no sct of the accused su)_ orted by the testinmony of two witnesses,
inot even that the accused acted as an interpgreter, for Bordallo
gays that he did not know whether the accuseu was acting as an in-
|terpreter or not,

Since the _;rosecution has cherged no overt act and hae proved
inone, let us see if the conduct charged was truly giving sid and

adhering to the enemy. The Tapanese were in comylete control of

the island and of every inhabitant and 2ll property thereon, The

!teﬁtimony doee reveal an orderly requisition by the occupation

:f L W |
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foreces , of 2 generator, under Article 53 of the Marue Rezulations,
iirs. Butler wae ziven a receint therefor, If the z2ccused aided or
'”F“Fttpdlswcﬁ a requisition, would this be en act whieh strengthened
the enemies of the Tnited States, or which weakened the sower of the
United States to resist or attack ites enemies? The evidence showed
that the Japanese uesed the zenerator to run a moving picture pro-

= Jector, Since the oceupation foreces had complete power over the
inhabitants znd their property, and could require obedience from

the people under international law, =nd under such law had the

nower of reauisition, nothing the accused could do, could possibly
increage the richts or »owers which the invaders already had. \E
the judze advocate concedes, if the accused was ordered by the in-
vaders to assist them in requisitioninz the generator, he wae
ibound to obey under internotional law and such obedience "is not

4

[ treason azainst tihhe mited States.

Under additional Charze I, specification 3, the conauct

i

charged is "did, in or about the month of April, 1942, supply to

Japenese military and nawal forces provisions and refreshmente;.."

L

This 2mazingly broad charce is not followed by one single overt act

in the indiectment., But the prosecution »roceedes and iz »ermitted
over the ohjection of defense counsel, to bring in 2 whole maze of

unrelated, immaterial evidence, none of which even touches upon

thie gnecification., And more amazine is the faet that even among

all this improper evidence is not one overt act of the accused.
-

]

Thie specification is probably based on two "free" partiee which

the witnesses said were given for the Japanese governor at the

arties took place

o
S

lelub whiech the accused managed, One of these

‘on February 16, 1942 and the other at the end of the year of 194z,

-
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IPan either of these narties be said to have taken nlace "in or about
the month of /pril 1242"? TBven if thie unusually favored, prosecu-
tion is Dermitted to streteh its charge to ind uce tne wnole year of
1942, what overt net of the accusea has been shown even by one wite
hesg? A careiul study ol the record will reveal none, Nlone wnat=-
ever!

What evidence was presented is the worst kind of eviaence in
8 trezgoln orosecution, Every bit of it devendas uoon iniererice and
circumstantial evidence, ‘Whatever Jurpose such questionable evi=-
ence wss intended to accénjlirh (unleses to prejudice thne @ urt) wa
defeated by the evidence of the defense that all food and supplies
gerved at the club were furnished by the Japanese forces,

There is not one iota of evidence which relates to the perioad
Pin or acout the month of A4pril, 1942%", Lo overt act Le charged in

tne soeciiication; none is orovea in the eviaence; notning is

proved in the eviuence to nave hayjenea in or soout the wonth o

The court was in error in not striking out all the testi .ony
pbrought in under this specification since none of it relatea to

the time charged, and no overt acts were ever proved.

|

Since it has been made ajparent that not one of the four
grecifications unaer treason have allezed even one overt act (and
tiiis alone is fatal) and that in spite of this the prosecution has
not properly proven a single overt act, let us cousiderwhat the
iesult would have been, had the prosecution succeeded in gproving an
vart act which was not submitted as such,

Willard Hurst, commenting on the deciegion in the Cramer case

in 58 Harvard Law Review at paze 8432 notes that:




", . .Thourh the Court made ;assing comrient on the insuffic-
iency of the extrinsic evidence offerea, the strese is on tne
weakness of the overt act, The Court kest tnis saue emphasis
when, though c*nceain that Cramer'e receipt of the saboteur'sy
money for safekeeping “would be & a4f11clent overt act if
gsubmitted as such it refused to congider this transaction,
thouzh admitted by Oramer, aes evidence that the meeting
affordec aid to the *uh,upnr, because, "We cannot sustain a
conviction for the acts submitted on *he theory that, even if
ingufficient, some unsubmitted ones may be resorted ta a8

groof of treason," M (Underscoring supplied].

The lanzuzze of Juetice Learned "and in the "obinson case
I 686) bears gquotina:

ig ecsge p 1 ient to sustaln a
vercict for ‘the government, were the ¢ € churged other than
treason, and I shall confine myself, tnereiore, siugly to tne
consideration of whetaer tre le has been satisfied whicn is
peculiar to that crine; : ig, whether any overt act of
treagon is supyort estinony of two witnesees,"
(Here Judse Hand ¢ ne n*uter‘cal ucvelu‘aznz of tne
rulef. "It is clear thut men feared prosecutions pieced to=
Zether Lﬂf“TE tially from c:hrnc worde cor uFeaf wileh need ggt
Eﬁ_cn vrred and azainet which no pre: a-ut13n could be € made, '

"It would be c:r,l9te nisunderstanding to sup,0se that when
applied to treason it ¢ lv meant that the prosecution's wit-
nesces to gny overt tnt ghould number at leacet tva. In the
gsenee of the rule he isg not a witness who testifies only ta_gn

isolated and neutral fact, which is r“lﬂ?zht because 1t rat i10=
nally corroborates +Jf“fju.J of E;{lﬂ gful%ineUh. nen evi=

dence is esti ated ’._Ptltﬂﬁlvﬂl, it ie the sup_ort of the catk
thet cou te =2nd the witnese ig no neutrzl narr: 1uT of past

ok ]
+T“t Ll -

]

"I coneclude therefore, that it is necegsary to produce two di-
rect witnessges t2 the whele overt act., It may be poseible to
siece bits together of the overt act, out, if so, each bit
must nave the supjyort of two oathe; on that I say notning, In
the cage 0f none 0f the overt acts at bar was tne necessary

evidence produced, The gzravamen of the charge aepgendaea for
direct sup.ort on Victorica alone, For the rest, the case
rested ugon circumstantial eviaence wnicn, wnile well nigh
conclusive in fact, was not direct as required., There secms
to me no question whatever that witiiout disregaraing the whole
theory of the Constitution I c¢could not allow & verdict to
gtund if I received it., I must therefore direct it for the
defendant, "

This dictim of Tudge Hand's which saye that each bit of an

I: 5 L] g L] v
lovert act must have the support of two oaths, was upnzld in U.5, v




Haupt, 136 ¥2d 661, where the court said it was the "minimal re-

quirement", and was expressly adopted by the Supreme Court in the
Jramer cage;

"The very minimum function that zn overt act muet perform in a
treason rogecution ie that it show sufficient action by the
accused, in its setting, to sustain & finding that the accused
actually zave aid and comfort to the enemy, Evers act, move-
ment, decd, and word of the defendant clharged to constitute
treason must be sup.orted by the testimony of two witnesses.,!

The jud<Ze advocate has taxen the anonalous position of contens+
dinz that the Cramer case can have no a:plication to the instant
case gince the facts are not exactly tie sare, ana av tne same

time of gquotinze law from the Cramer case to unhold his own conten-

tions, The Jjudge ndvocate, 1n his capacity as advisor to the com=
y o : - - 4 s - . I ER e T 4 3 _ 1 : " : - ’ -
.8eion on the law, chose to ignore the chief rulings of the
Supreme Court in the Cramer case, in Cramer v U,5,, <20 UBLl, the
i - A oy R . - T 4= 1 LT, = 1 19 ¥ 4= In = ¥ 1
sugzreme Jourt expressly statea that it vwas determining the confliot
between
of o02inionpU.8, v obinson, 200 F 685 and U.S. ¥ Fricke 208 ¥ 673,
| Ly B ol ¥ -
rln.- £ r.. i e 3 P 1\' & 1-1. '1 i B 1] I.d_‘ &) B . & v "‘.III:-‘A L,.«-urh

>remer's case ralses questions as to ajplication 01 the congtl=
tutional . rovision that "Treason against tne Unitea States
shall coneiet only in levying Watr against them, or in aahering
to their Enemies, giving them Aid ana Comfort, No person shall
be convicted of Treason unlees on the Testimony of two Witnes-
see to the Same overt Act, or on Confession in open Court," "

where the iseue was less clearly drawn, have dezlt with the
gsroblem ambiguously, we granted certiorari anu after argument
at the vctober 1945 Term we invited reargument to specifiec
questions, Since our primery question here is the meaning of
the constitutional Jrovision, we turn to ite solution before
considerine its apnlieation to the faectes of this case,"

". + +As lower courts thus have taxen conflietinz positions, or

", « JDistrust of treason orosecutions was not just a transient
mooa 0f the Hevolutionists, In the century =znc a half of our

national existence not one execution on a federal treason con-
viection has taken place,"

"Historical materials aid interpretation chiefly in that they
show two kinds of dangzers againet which the framers were con-

|
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cerned to guard the treason offense: (1) perversion by estab-
lished authority to repress peaceful political opposition; and
(2) conviection of the innocent as a result of perjury, passion
or inadequate evidence,"

"The second danzer lary in the manner of trial ana was one which

would be daiminished mainly b, procedural requirenents--maindly
but not wholly, for the hozards of trial also would be daimin-
ighed by confining the treason offense to xinas 01 conauct suse
ceptible of reasonavly sure proof."

. « +While to prove ziving of aia ena cowiort woula require tne
prosecution to sinow actions and deeds, if tie Constitution

stop ed there, such acts coulu ce inferrea from circumetantial
evidence. This the fresmers thought woula not do, &0 they

addecd what in effect is a command that the overt acte must be
egtablished by direct evidence, anu the direct testimony must be
that of two witnesses instead of one, 1In this sense tne overt
act procedural provision adas something, ana sometining important
to the definition.,"

The very minimum function that an overt act must periorm in a
treason nrosecution is that it show sufficient action oy the =ace
cuged, in ite setting, to sustain 2 findine that the sccused
actually zave aid and comfort to the enemy, jvery act, movement
deed, ana wora of the defendant charzea to constitute treason
mugst be sup.orted by the testimony of two witnesses, The two=-
witness priuciple is to interaict imyutation of incriminating
acts to the accused by circumstantisel evidence or oy tie testi=-
mony of = single witness., Tne prosecution cannot rely on evi-
dence whien aoes not meet the constitutional test for overt actis
to create any inference thnt the :ccuseq aia otner acis, or aiad
gsomething more than was enown in the overt act, in oruer to unake
a giving of aid and coumfort to the enemy., Tne woras ol tae
Constitution were chosen, not to maxe it hard to prove nerely
routine and every day acts, but to maxe the proof of acts that
convict of treason as sure as trial processese may. ''nen the
orosecution's case is thus establishec¢, the Constitution does
not prevent presentation of corroborative or cunulative eviaence
of any admissible character either to strengthen a airect case
or to rebut tuae testimony or interences on oehall of detenaant.
The zovernment is not prevented irom making a strong casej it is
denied a convietion on a weak one,"

Certainly the treason rule, waewaer wlsely or not, is severely
restrictive, It must ve remembered, however, that the Consti=-
tutional Convention was warnea by James Wilson that, "Treason
may sometines be practiced in such a manner, as to render proof
extremely 'difficult--as in a traitorous correspondence wiin an
Enemy." The provieion was adopted, not merely in espite of the
difficulties it put in the way of the prosecution tut because of
t.-hETI - n

Time has not made the accusation of treachery less pgoisonous,
nor the task of judging one charged with betraying the country,

ineluding his triers, less susceptible to the influence of

—
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gifficult., It may in actuality
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t. ! (Unaepscorin: suggolied, |
In U,3, v Burr (CC Va 1807) it ie clearly stated tnat every
art of an overt zot must be proved by the dairect testimony of two
tnesces, If we substitute for the word "yreesence®" any sart of an
overt act ugon which the prosecution relied fou conviction, it
will be mogt vividly seen that the yrosecution in the instant cace
hae not proved, czecordinzg to ecnstitutional regquirements, any

ginzl vert aot
"The Jrecgernice 0f the Jart
sart of the overt azct nust
No gresumgytive evidenoce, no
conjectured or inferred,
law
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the overt act, then no
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Constitution appdies even in courte of militery juris-

by the Navy Departrent in CMQ 48,

atlength; there it was saidg
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"Far better suthority is the opinion of }r, Justice Black (9
Op. Atty. den, 223, 23C), in whnich he said in no uncer
terms:

'The Constitution does apoly, and is universally admit-
ted to a2pply, with the same foree and effect to military
courts as to other tribunals., The .rotection azainst
double psunishment und=r cne conviction is more important
in military ccurts, because they are much more lixely
ts do injustice, They are the moet fallible triounale
in all this f£allible world,' "

e The judze agvocate ® lceded 1N nie argunents thnut the peti-

tioner owed to the Tay.anese occupants of Guanm a duty of obedience,

"Had he rendered obe ience only to the military occugant, ne
would not be zuilty of treason azainst either" (the United

i
Bl . Te )
ok L2s 7T --..."""'n.l""

The evicence in this caege doee not snow that the Letitioner :zave

more than obedaience to tihne military oceupant., The evidence cdduceq

by the prosecution w der the soecification of Charze I, (Records
' € b .

noa Acoourts I:""E-"‘n'[_-‘, ghore thot t Wl panere no were resent

carrled ring, I'lli€ A6G i}h.;':"':"’tl and forecea Comy L1alce 1th thelr

yrdere o) tharestening witn theese arms, The evidence aceg not sa0w

¥, 1Y

that the accused gave anytning more tlien ooedience tu tae oraers of

The evidence wi aer additionel Charge I, specification 1 which

i

the _roeecution nroduced showed that the Japanese officers jresent

were carrying arme when the generator incident occurred. There vas
mo evidence that the petitioner zave more than ovedience to the

ﬂcommands of the Japanese military power.

I
| e Aaen b g Badl . — . . : .
_ nd t7e "Mui Visei" specification the evidence showed timt a
f

[Waponese officer was alwayes .resent whenever anything took place in

iTthh the petitioner wae supposed to have acted treachercusly,
| g . . . M .
There was no evidence to showthat he was not interyreting for tae

Japaneee officers under their orders and threate,

i 303 |
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the nroesecution =2na they muet show tnat more than obsdienc

iven

gself asking witnepses leaaing ques

nder adaitional Charze I, siecification 3 there was absolute-
evidence of =2nv act, so thiere wae no guestion oI obedience,

t must be rememberec that the burdaen 01 ,rool 1&8 L4lWwije ol

)
-
)

, 5 o e
by the accused,

urins the trial the Jommiseion dignlgyed ite bias by admit-
neom.etent evidence over the objections of tie 2etitioner ana

.

ione wnich materially ore=

e T S s S
Judiced the riznte o1 the petitioner,
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o o ax.lain a little more zbout this tariet practice,
It ] tional flaz, etars ana stripes, planteaq
an 3 buoy whieh made a tarzet far a kind of neavy artillery,
tel

moet likely 3=inch suns. I a0 not know aefinit t

Ay W

but it wase

The =aceusec moved to strike the entire znewer of tie wit-
. 0 the last question on the zround that it weas incompe-

tent, irrelevant =2nd immaterial,

The judze advocate reonlied,

The cecrmission wae cleared,

on was opened, . .2na cnnounced that the
cused wae overruled,

it 18 quite obvious that thies testimony haa nothing whatever t¢

Eense
would

[
|
Ir'l ugze

.
llDﬁ?

h the charze of asszault and battery, The petitionier was not

ot
2 |
i
Hh
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12 ugon the /American .fl:;:;1~ nor was he in any
responsible for such conduct by the Japanese forces, This
be apparent to the veriest layman., Who will deny that the
advocate knew what answer to expect when he askeua this ques=-

This tewtimony was calculated to prejudice the court against

’3@ A
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lthe petitioner and succeeded in doing so, It coula only serve to
|
lreplace considerate judzement with unreasonable passion for it

k¥indled the flame of outrazed patriotism which was alresdy aslow

in the heart of each American officer on the Commisgsion, That the

3

leourt had in fact abandoned cool, coneicerate judzement in favor of

passion and prejudice is shown by the fact that it failed to strike
yut such imnroper evidence on motion of the accused, The damage

done to the case of the _.etitioner cannot be limited to the charge

of assault and battery alone for this testi wony ie not even relatea

a

mi=s 1

to this charge any more then to any other, 'he passion, prejudice

land bias which it provoked must necessarily nzve extendea to all
other charzes and s ecifications upon which the petitioner was oeling
tried, That the liavy Deoartment aoes not countenance suc:a unetnical
rocedure is shown in CMO 5, 1945 at paze 215:

"The record of the jHroceedings showed timt it was appropriate
to caution the judze advocate to exercise extrmme care in his
duties as legal odvisor to the court, to be cognizant of the
rules of evidence outlined in liaval Courts and Boards and to
be ever mindful of his reeponsibidity not to eneroach upon the
accused's right to a fair ' N.C.8B,, secs, 360(5), 400;

.r'- h

| = . ptr [
' Winthrop 1'ilitary Taw (24 ed, 1920) pecmes 103=4; gee also
Berger v U,8, 295 U3 78,88 (1935); Viereck v U,S, 318 US 236,
' 248 (1242)0. While there were other errors snown by the

record, those discusse. nerein show that the riznte of the
accusec were substantially prejudiced, necessitating diesap-
proval of the D>roceedinzs,"

The record zlso shows that all of the evidence offerea unaer

fdditional charge III (Desecration of Flag) related tu a time more
EFh&n a year and a half later than the time charsed in the gpecifi-
pation, Hach time the accusec objected to the admission of such

%vidence and requested that it be stricken, he was overruled, Al-
#houﬁn the petitioner was acquitted of this charge, this arbitrary
lction of the commission again clearly displaye its bias and preju=- |

p |
*icﬁ azainst the petitioner, during the trial, (Record p. 45, 48) !
| |
f |
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s pu C irial e commisslion asked one hunare
w ® i ———

. yd opladep e " - 2 L 34 : - B I Ao
end eichtr five questions, At timee it is difficult to decide
from a readincs of the record, juet who wae prosecuting the cace,

g ' - . - : . ad L - mh e S F -~ " . 1
the Jucdte advocate Or the cormission, ne cormigsion asxed one

1 = & e £ I v S 3 = . s I " ]
single witnees forty four questions between Jazes 61 ana 54, L.any
of the quertions were lezding aha s ol them assuned facte which
were not in evidaence,
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wae thue trying to,establish that an orgenization known as
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W E':.L

did work for the Tapanese, At laze TV on cross examl-

1» game witness by the accused:

D

d there when you

At the Agocna Alr DJase, nOwW many Work
-

The judze advoeate objected to thie guestion on the Zround

that it was improper crosg=exaninstion,

onjecti

w e L

& sustained!

on w

i

®
L]

N0 Zave orders ot APl LLY
The Tapaneega civilian, but he zot his orders from
- o -t

Shinohars becausge Shinohara did not know how to conduct the

ikw

—

S - w¥ ol aTE
JL el

1@ cormiseion was opened, . .ANd announced

¢ you presgent vwhen he 70t the oraers irom Shinohara?
No, Blr,

he accuséd rovel tu strike the portion of the previous

rom sSnino T DEecauge SNlnongra ala o

answer of this witness pvezinning with the words, "but he sot
t

ANOwW [NOow

o )
t2 conduct tne drille", o0n tne zrouna tnat 1t was hearsay.

n vonLe eleared

L
Justification for sdnittineg hearsay evidence, This
no exceyption to tne hearsay riule sna the trial is not

wnere the judze advocate is ecross examining & witness

L1 - = = AN A ) : it - . "
tne aeilense, ever), question 18 irrelevant and immaterial &as

as beyond the scope of the direct examination and yet each tiaeg

gausad

ybjected he was overruled,

all these arbitrary rulinss and =ctiones of the commission

taken tozether and considered as & whole, they indicate nct




that tie cormigeion waes ignorant of its auty but tnat sucia & trial

aould not be conducted during those difficult tiies ald unaer tnoee

| =

circumetances fairly and imparticlly,.
lezarding the eourt's lengthy examination of witineeses, ine

cary of the Nevy ex ressed his disapproval in CMO

&

"Mhe Secretory of the ayy noted thet theecourt znd the pre=-
gident of the court ensared in 2 lensthy eroses examination
of defense witneeceps that in certcin inetances amounted to
a badzerinz sand heckling of these witnesses, . ,"

"WTowever the Locused woe prejudieced by the i,roper croees
examination by the court and by the failure of the court
to strike the improper cross examinatiosn from the record. ,
Mmile the competent eviaence sdaucea upon the trial of tais
accused mizht be sufficient to supoort the couviction found
azainet him, nevertheless, the c¢onduet of nis trial coula
not be said to have been fair and impartiel." (.. new trieal
would e sranted on reguest, )

LO, on page 184 of the record, it is statea thet tie Jjudie
advocate introduced Torze I, Cristobal, steward first class, U,S,
WYY, ag interpreter from Japanese to English, Tne petitioner re=
2ctfully zointe out that thies Yntersreter®s" knowledise of the '
Teanese languazte was elementary =21d hardly zdequate for courtroom
inter_reting, particularly in a ealital case, Ve repeatedly mig-
interpretec ana garbled the translatione which he gave, He was 80
incom_ etent that in subsequent triale, where it was atieu)tea to
use him as an interpreter, he was ordered from the courtroom, ‘ne
importance of the testimony which he was called upon to translate
is emphasized by the fact that the witness who testified in Jajpa-
nese wes asked snd answered 265 questions, In aduition the witnessg
|
l wes called by the defense and much of the value of his testimony
wae lost, This same "interpreter" wzs called by the prosecution
| to teetify 28 an expert on Japanese language, His testimony beging
I 1
| I i

| o 3(? :ﬁ




on paze 106 of the record, Thie same Jorge X. Cristobal now denies

that he took any part in the trial 2f netitioner as an interoreter!

B I ~etitioner deniee thot he ever slanped or mssaulted Cartain

reorze T, 17elillin, one=tile zovernor of Guam

m, just a8 vizorously

g ne genies all nther cnarzes snd saecificatione, and stateg that

8 ne . ; > el o p 1 cati :
those witnesses who testified to the contrary have offered perjuread
tegstimony, At his triel thie petitioner had oreselited eviaence

-_-"I.r". Lhe "Ovaerno rot ayven [I the 1iE 2114 Orl the QAL wiiell [le WaHE
that t v r = v glay 1 e 1 &

nllered to have 80 attacked the zovernorp, This testiaony, in contrgast

to that of the prosecution, was 0of a highly credible nature, coming

- : 4 ey R Sy P : e e B e S i
from the former Bishop» of Fuam, JApparently in ite anxiety to con-
mrs -~ 4 & e A 4= i % LR 1 . L 4 e v s - H L \ =
¥ 1 [ o b -.J'F!'--, : A gk FIRARL | =8 - LD 1LTno gl = P | - 8 |..-'r'|_; .
1y o e e = b T Sl band al
g ST U BLT1lMONY BEYTVEF ¢ ¢olor the whole trial
~ N 2 3m ks i | £ e 14 - - e, o 5 1 Tmar 43 3 3 5 - T
and tainte all of e evidence produced by he prosecution on all
- P ¥ e e -~ g 4 = &+ 2 e o~ Pk
charree, If five witr eg wil vitr stoand and after
" + ~ ] -1 1
| ¥ = TN 1‘1 _pu+ i u'?urr’ W 7 2 £ _lj 1 ! L {-'La.c e i f; r.." ‘.-._? F S Cu[.l. -L-L'_.-lru, -
. _— + - - P T A + m
LB I"I..fh‘.l|1‘\.;h.- vl B -.f'__ zH ] L =] ef ol L "-rv....f.'."' ok Ly o Ll i i S8LL -.fj-."r

will be shown later, some of the other witnesctes reaa their testi-

The d{-'..'.'_.. re done to the coee of e ‘ftitiJT:pr bu" t_]ig :.-.r-..

jured teeti ony or even by the unfour ded charzes alone, is immezsur4

7 . - o 1. S = . 1 R Y o
'he judzes end jurors of the petitioner were all military

nle,
Ay deis

pfficere who were listening to charges and evidence that one of

their fellow officers was zreatly humiliated and suffered yublie
I

indignity at the hande of the petitioner, What can more serve to
|
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raAarament tho ia oe neais & Of
u‘_ﬂ e = .-] [ iy
& = Tame 92 +ha nhrs wiro T
heatre CTREE n 1 LE HILE i e Ty N
12 and 13. ¥itnesees for the prosecution in its attempt to grove
the charze 01 treason, were _ermittea 0 reaa tnelr teslindny Lnto
the rTecsrd f'ﬂ' MamoTrTona: Thig f-nt ¢ T Y B E T ; wiltere in
: - hd U = - L1 C\.-.. A L W il i i wd ke J.qr‘.l_,u.... Cowa d Ta & =
! 1 : 5 - F ~ - = rw - 1 o - - : s 4= & =1 ’
he record but is pgroven by the accomgenying affidavitt 0f the pe-
05
- A } anfLiA * 4 £ e witrac —_— : o e o e
titioner, and the affidovittestwo of the witneseee vwno g0 testiiied
from memoranda, certified true copiee 07 which affiaccvitte are at-
c¢he - arkec "Bh gnd "on, 'hat sueh inexcusgble  rocedure of-
Hord sronrd for a new trial is shown by the following Court lartial

1[:!,, i I Te

Alal

TR

witn

n » [
2e]l0d4( ¥ e 252
Trec . e o I 1 c L BAOWen
I ] v " i t -. PN F i * + n :]-'3
LG L g I Inii1egq LY o C il PRV o R -

P 1 d " - -

|.f|_ 1 R Y c:' - .._._I| ; 4 II| it o (¥, n,'l1i_ nl|;, r £ *."
I fi{icer in the cnase WaE trnen GesLll/SLlNsg, Jwever wile

ed's reguest that the memorsncaum be a..endea to the re-

waE orontec, O compnrison of the recoraea testiony of
witness with the written memorandum clearly inuicated
the vitnees hod been sermitted to rezd the entire cone
f thie memorandwa into evidence, The court erred in

rranting the accuseo the rizht to examine the renorandum
lowing the witness to testify there=-

. For this, and other errors, the proceedinge, findings

g :

=1

144-1920 paze 6

firat witnese for the »rorecution and the scrused ae :

eee in hie own behzlf, in giving their testimony, re-

ted rmigsinn to refresh their memories fro enorandada

b themselves, Thisg Jermiegeion wae in each case zranted
' e 5 s = o + . ¥ | ¥ . - . T - 1

: Lt woe nd stated that such memoranda were made at the

of the occurence or soon thereafter, It ie essentia

thie be ghown, before such use of & memorandwn be al-

0f o man convictea of "Theft" & vwritten memoran=-
made by the executive officer of that vessel on which

L

ol it e

-4:}-

%0




p—

the accused wzs et~tioned shortly after the theft occurred,
%

wae introduced in evidence by the srosecution, the executive

officer testifvine that he could n® remember the facts co-

verea in thie memorandum, but that it was in nie own nana=-
writine 1 was correct when made, This memoranaum containeg
gtotements maae to the executive officer by the Lecusec Lna
hig alleged accomplice shortly after the amccomolice had been

inz to leave the veesel with the camera

ig allezed to have stolen, It agpeareda that tne
31 E thhe sccomilice were mace when the accused Wae

not preesent. Counsel moved to strike from the record tne

whole memorandum on the grourd thzat it waes hearsay, but the
L

" court overruled tii s objeetion,™

}

"In oeting in thie case the Nepartment stoted thet it ie true
that a memorandum ie sdrmiselble in eviadence where it was m=ae
by the witneeeg, or under hie direction, at 2 tine when the
facts gtated therein were fresh in hie mind, and the witness
cannot, 2t the tiie of trial, testify to such f=cts as of hig
own recollection (IT=aval Oourts =nd Bosrde, section 145,) Yow<
ever, thie does not mesn that sny statements whatsoever con=-

, 1t simply

meane that evidence which would otnerviee be admissible but

which the witneses hae forzotten, cen be admitted in the ghaye

toined in suech memorandum are otherwige admissible

yf & memoranaum re-areg unaer the conaitions set fortn in the

s

recedin: sentences,”

14, The etitioner respectfully submite thnot ne has ichh newl
& £ w o

BCOVered evidadence wihi o 11l aRp=1BTt L [ rially, in proving
innocence if a new trial is zrantea.
The n «h ag res.onsible for ar ctuclly did orzanize
50 called " igsei", 18 gvellcble, recdy snda willing to tee-

tify in behalf of te _etitioner, nms to the treason charges A
certified true copyr of an offidavitt made by him (English trens-
iation) is attazched herewitl and maried D",
Sastein G.J: Neltillin «S.Havy, is now wvalilable to testify/{
2 -1"\-.“ ey 'T___”_u o 20 iceman durin tile u,.p.r?_"__:,“1_.,|. 1 Ll § .L"
|
lready 2nd willing to teetify on behalf of tre jpetitioner concerning

I Many of the local Chamorro people are now convincea that the

reacl desire of the lmerican anthorities ieg not to gondemn the

8 etl=

&

ftioner because of his nationalif out to seek znd know the truth
I

.rﬁﬁ they are willing to testify in hie hehalf,

|
\: %)
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“ "jentlemen, & woman wno hae been convicteaw 01 VaAgrancy beiore
the wer, is unmarried at the tise but the mother of a 18 ysear

I old child, had a venereal exanination vefore the wer, and who

| vent to #111 to 1looK over = vhorehouse, sna two Weexks later

went to stay there snd stayed two daye =nd nighte without

- workinz, is not & JeTsON who enterec a life of arogtitution

' under duress. Bear in mind, she went to the hoe ital for o

yhysical exsmination and then went down there, This uniortu=
I nete women knew whet work she wae to do #2nd entered £t volun-

I terily. As 10 her apegibility, I call your ettention to the
' fact thet upon ceToeS aromination, in nnnwnr to the gquestion:
. tiave you ever bDeen convicted of arime? " ehe eaid, "No'.

eenll the testimony of gzambelluri, who e~id she hza Dbeen
convicted of va:rancy pefore the war,"

e

Tt ie fitting to conclude this petition with the well conslaerea

Lr il

uﬂnn;un;e found in CMO 6-1246 paze n80=221:

nTt is a fundamental aoneert of naval law that each asccused 18
entitled to be fairly trieq in 2 tribunal free of prejuaice,
po.eeions, excitement or arbitrary power, Ob che issuee set
forth in charges ana specifications, 7est in tracking Aown
arime or in nrosecuting =n accuses ig not iteelf an assurance
of mober judzement, Hx)erience nae therefore courseled tnat
certein safezuarde must be srovidec to assure a fair trial
and that the convening authority, the mempere of the court
and the judze advocate have no -renter duty than to see tnese
anferusrde are precerved. The investization and orosecution
of the instant case W=€ marked by an obvious impropriety in
the hendlinz of witnesses by denials of the right of the
rizht of full cross examination and by a course of condauct on
the part of those saministering the law apparently digecouraz-
ing the sursuance of an notive andG vizorous delense, Suchn
Jrectices, ﬂlF rly orejudicial to the accused, heve no place
in the aaministration of navel justice cna werpant tie une=
quivocal disapyropation of tne navy Department (CuC's 1, 1945
143 5, 19 ﬂu,ull‘ Accordingzly, it was held thiet nelitner tne
convictions nor the ;roceedihrs wpon wnic:l tnese gonviections
were based snould stena &% 2 atter of recorda &anu irrespec=

| tive of the zuilt or innocence oi each of the accusea, the
Jroceedings, findings and sentences, ana the action ol tle
convening authority thereon Were gset aside."

' rt is the earnest hope of your petitioner that from all of

the forezoinz facts sna law, 11 has been made a.jarent to the

| onorable Secretary, that in spite of the tact, that the trial .
i :
|

lziven the petitioner can not be said to have been 1ia ir and imo artiall

|

hlt has been shown at that trial that the petitioner is not guilty |

haf any of the charges brought against him., The petitioner is not

-43%=




¢

% i . - Ol P 14 = Y ¥ - g p— - 38 . H
able TS contena th the findinze are against the weigsnt o0f the
evidence becauge he hae never been informed that he was Iouna

he trial ended in Jugust, 13940 and to tiis

date yvour petitioner nas not been zdvieed whether ne was found

. o4 4 e & . 2 f & - "
our .etl ner earnd Lf © rée a new trial since at the
"~ 1 - e ] -] = L (=] ] o o= -
. sresent ti~e it weeme hie onl;s eourse of action, € 18 certiin
N 4 - - 1 Fe g P ;| o i
the ie innocence of 1@ charsee can agein be proved & net

trial and that such trial will gubliely absolve hifi from all cuilt

3 & 7 . Y ey o grrm | T, 3 e - . [ 4 de o ks 1 + & " " - Y T
0f the charzes wilil De 1 reat benellit To e PeELitioner and nili

owever if the lionorable Secretar, sces sufiicient merit in
the appéal of the petitioner, in view of the «dvanced &Ze oI the
setitioner, hie lenzthy inzrisonment for two and & half years (sev-
n menths of ieh ve been in a sallitary cell;, t ruflering,
rbitrar, d lonz irorisonment inflicted orn hie blamelesg wife and
LTioY © Llaren and o ife's sister anc er 1o 211 1d, the
getitioner would glzdly arccept the Yonorsble Secretory's LICNEES )
Aleopurovin nd gettiing acide tre proceec 16, findingse ant
eentence 1 e pourt ¥ 1 e gLian f-h the Aagnvening Lo |1‘,J';
!
| without zrantinz & rial, If the Fonorcble Secretary doee not
believe that justice would be so served, then your _etitiuner ceks
trour favor in zranting new trial, The petitioner does not in-

1

tend such request for » new tricl as a waiver of any right he may

———
-]
<
1]

to aypeal to the Supreme Court on jurisdietion,

Jourigellor for the letitioner

bt T imss
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Date:
From:

Tot

Via:
Sub Ject:

Reference:

FREDRIC T.SUSS -a'
ATTORNEY AT LAW L 1 &
148 PATTON STREXT 1

BPRINGFIELD. MASS. -

November 19, 1946

¥Fo. Ty Suss

Secretary of the Navy

Judge Advocate General, U, S. Navy
Samuel T. Shinohara, Brief concern-
ing

(a) Verbal conversations with Rear

Admiral Russel and Captain Martin

In accordance with permisson granted in ref-
erence (&), my brief in the case of Shinohara will
be submitted by 5 January, 1947

This time is needed since the record of the
trial has Just arrived from Guam.

'_Jf bxie.. 0 O.uss
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NAVY DEPARTMENT
OFFICE OF THE JUDGE ADVOCATE GENERAL

JAG: 11 CROs mgm: mak WASHINGTON 25, D.C.

$8 oct 194l

Mr, Freak Placsek
Adtorney at law
33 Eln Street
Veoptfield, Mass.

Dear Mr, Placsek:

Receipt 1s mcknovledged of your lotter of 19 October 19M6,
addressed %o the Seeretary of the Navy, in the interest of
Samuel T. Shinohara,

The reviev of the record of proceedings in Shinohara's case
will be delayed a ressomable length of time in order to emable
you to prepare and submit a brief in his dehalf,

Inagmuch ae the convening authority approved this case oa

135 Octeber 1945 1% 1s requested that evexry effort be made

by you to forward your brief to this office net later than
20 November 1946 %0 aveid any exeessive additional delay in
this review,

Simcerely yours,

K J. NARTIN

Captain, U.8.H,
Chief, NMilitary Lav Divisiea




ADDRESS REPLY TO ; 5. -

OFFICE OF THE JUDGE ADVOCATE
g NAVY DEPARTMENT

OFFICE OF THE JUDGE ADVOCATE GENERAL
WASHINGTON 28, D.C.

1 JUL 1946
MEMORANDUM FOR JUDGE ADVOCATE GENERAL
From: Chief, Divielon 1.

Subject: Trial by military commisesion of Samuel T. Shinohara on
charge of Treason.

The International law Sectlon's prepared oplnion is the basis

> upon which Shinohara wes tried, convicted of tremson, and nentenced

to be hangeds It ig believed that the oplnlon reaches an unwerranted
end undesirable result., lothing in the laws of the United Statees war-
rante the conclueion reached, and international law, as such, is equal-
ly devold of Juetification for this holding. What law is to ‘be found
in the U. S. cases pointes to the contrary. Since thie appears to be

the firet instance in which a case of this type has arisen in the U. 5.,
end since the erime involved ie Treason, with a sentence of henging, it
mey be in order to re-examine the pre-trial opinion and to reconsider
wvhether or not Shinohars 18 properly chergeble with Treason.

Shinohars, a Japanese citlzen and national was a resident of Guam
for meny years prior to the war. As a resident, he held the status of
& ragident alien. The alleged treasonable acts charged were counmitted
efter the Japanese had made good their wilitsry conquest. There is no
evidence of his heving Joined the invading force prior to its having be-
come establighed in possesslon and control of Guam.

That, as a gencral rule, & resident alien under U, S., English,

end acceptable principles of International Law can lawfully be tried for




treason against the state upon whose territory he resides is well es-

teblished and ie not disputed here.* (Carlisle v. U.S., 16 Wall 147

(UsS. 1873); 35 Stat. 1028 (1909), 18 U.S.Ce 1 (1940) (Whoever owes
ellegience may be guilty of treason); 1 Blackstone's Com. 370.)

The besis of this principle ig that the resident alien owes
allezgiance to the state in which he resides in return for the protection
which he may lawfully demand. Throughout English law, from which the
rule was adopted, thie reascning is apparent. (See e.g., 1 Blacketone
Comm. 269, 3670, stating "...locel allegiance is such as is due from
en alien or stranger born, for so long time ae he continues under the

King's domain and protection"; ZXast's Pleae of the Crown, Vol. 1,c.2,

per. 4, "...local allegiance is that which 18 due from a foreigner

during his residence here, and is founded in the protection he enjoys

for his own persons..")

Since allegziance of a reeident allien is the obligation of fidel-
ity end obedlience which he owes to the government under which he lives

(UsSe v, Carlylna, 16 Well, 147 {13?33. it followe that 1f euch protection

ceases, 28 in the instant cese where a superior military force occupied
the territory, such sllegiance, based solely upcen & regident alien's
regidence and protection received, is suspended. If this be true as
regards one whose only tie to such alleglance is reeidence, an even

stronger case is mede out where, as here, the regident alien ig a

* It is noteworthy, however, thet even thie rule, well accepted by U.S.
& Enzland, is not an inevitable result; see e.g., the opposing view held
by the U.S.S.R., adopting the prineiple that only "citizens" owe alleg-
1anece end, therefcre, & resident allen may not be gullty of treason.

6 "nive of Chi. L. Hav. 77, At a7 leEB}-

X




citizen of the country whose military forces have successfully oc-
cupied the "protecting" state. As has recently been reaffirmed in
an English case, "...a resident alien's alleglance is correlative
with protection". (Joyce v. Director of Public Prosecutions, (1948)
1 All Eng. 186, 188 (H.L.)

In the English case of De Jseger v. Atty Genmeral, (1907) A.C.

(Enz) 326, upon which the pre-trial opinion relies, the court held

that the sllegiance which a resident e2lien owed to the Crown continued
even during the period in which the territory in which the alisn resided
had been completely and successiully occupled by a superlor military
forces The court sald "...the protection of the Crown did not cease he-
cange its forces liad to temporerily withdraw; that De Jaeger was under
a duty to so act that the Crown would not be harmed by having asdmitted
hWim as a res!dent and that e wes zullty of treszeon...'" The fallacy

in thie re=goning is apperent, provided the reagon for the resident
ellen'e alleglence 18 not lost sight of,

The De Jaezer cagse falle to glve sufficient weizht to two very
basic factore: (1) that sllegiance 1s based upon residence and pro-
tection received, and (2) that where a country or area is completely
overrun by an invading force of the country to which the resident owes
permanent alleglance, such permanent allegiance is paramount, and what-
ever obligetion he owed as 2 resident alien ie suspended.

Ae to (1) there sppesrs to be no disagreement between the Inter-
national law Section's pre-trial opinion and my opinion as to the besis
of allegiance owed by a resident alien. (2) Support of the belief that

there 18 no sound bmels for a resident alien's locel allegiance continu-




t

ing during the period in which the territory in which he resides
hag been successfully occupied by the forces of the country to which
he owes permanent ellegiance, ie to be found in several United States
cagsee which have followed the doctrine that temporary allagiance i
suspended during the period of a successful conquest. The United
tates courte have affirmed the doctrine that alleglance during con-
queat and occupation is temporarily suspended, basing their holding on
the fact that where there ls no protectlon there can lle no claim to
obedience.
The United States rule is most ebly presented by Justice Story

in United States v. Hayward (1215) 2 Gallison 500, 26 Fed. crse 246.

In this case the facts disclosed that the British during the wer of

1812 c-nquered and occupied Castine, a United States port. The non-
importation acts dnclared+£1]ngnl the bringings in of Britlish goods %o

any United Stetes port. The question arose aer to whether Castine wae

a port of the United States with reference to the non-ilmportation acts

in view of the conquest and occupancy of this port by the British,
Justice Story held thet Castine was not a United States port, and, there-
fore the bringing ir of British goods from Halifax to Cestine was not
illegal. The bagis of the decieion wae that the laws of tha TInited
Stetes were neceesarily suspended in Castine by the congquest and oc- __
cupation., 'With compelling logic Juatice Story points out that by their
surrender the inhabitants becrme subject to such laws, and such laws

only, as the conquerorse chose to impose. "No other laws could in the

neture of things be obligatory upon them for where there ig no protection

or sovereignty there can be no claim to obedience. By conquest and oce




cupation of Crsetine that territory passed alleglance and soverelgnty

to the enemy. Sovereignty of the United States territory was, of

course, suspended, and the laws of the United States could no longer
rightfully be enforced, or be obligatory uﬁon inhabitants who re-

mained and submitted to the conqueror. Castine, therefore, could not
have been deemed a port of the United States, for its sovereignty no
longer extended over the place, nor on the other hand, could 1t, strictly

speaking, be demmed a port within the Sovereignty of Creat Britian, be-

- cauge it had not perranently passed under her sovereignty. The right
which existed wes tre mere rizht to superior force, The alleziance
wes temporary, and the posesession not that firm posseseslon which zives
the conqueror plenum dominium et utile, the complete and perfect owner-
ship to the property. It could only be by renumciation of a treaty of
peace or boundary, or possession so lonz and permenent as to furnish
conclusive pronf that the territory was altogether abandoned by the
sovereignty, or had been irretrievably subdued, that it could be con-
eidered as incorporated in the dominion of Great Britian.’

Tour years later, in 1819, in hie judgment of the case, United

States v. Hice, Wheaton 24€, Justice Story makes a gsimilar assertion

with regard to the inhesbitants of Castine. Again, eleven years later,
in 1870, in his judgment in the cese of Shanks v. Jupont, 3 Feters
246, Justice Story points cut; "the capture and possession of tha
British was not en absolute change in the allegiance of the captured
inhabitants. They owed alleglance to the ccnqueror during occupation;
but it was a temporary alleglance which did not destroy but only sus-
pended their former allegience",

The recent affirmation by the House of Lords of the Court of




po

(4 1 ) §
Criminal Appeal in a treason case of far reaching importance might ap-
propriately bes considered in the instant case, since it throws light
upon the view that the guestion of protection 1s a very real one in
any treaeon case invol.ving resident aliens. The Houce of Lorde held
that upon the issusance of a passport the government assumes the dburden
of protection and the holder a duty of fidelity, so that as long as a
passport is held by an alien, he uey be liable for treason.

The accused, Joyce, was a Us 5. citizen who had resided in England
many yeare. He ohtained a British passport, fraudulently claiming
British citizenship. The passport was lssued; he traveled on it, and
while it was still valid be went to Germany where he was employesd by
the Cerman Radio Company. He broadeasted propaganda, and bacame known
ae "Lord Haw Haw". The House of Lorde, in a very considered opinion,
affirmed the lower court's holding of tresson. The opinion poes
squrrely on the ground of protectlion, afforded the accused by the Eritish
passport which he lheld. The court reviewed the basgis ¢of an alien's
allegiance, concluded that it was "yrotection", and held that the pro-
tection afforded by the passport durirg the period of its purported
validity was sufficient to sustaln conviction.

The question posed in the Joyce case ie not unlike the hasic
questicn presented here; "--Whether there was not such protection etill
afforded by the government as to require (of him) the continuance of
allegiance. The princtple(vhich) rane through the feudal law and what
I may perhsps rall constitutional law, requires on the one hand pro-
tection, on the other, fidelity..."

Though one might question the wisdom of extending a state's penal

competence over aliens for acte conmitted abroad, as in the Joyce case,

51
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it le clear tkat the House of lLorde did not deviete from or overlook

the basic principle whichk was disregarded in Le Jaeger's case and in
the decleion to try Shinohera for treason --— namely, that unless
there is avallehble to a resident 2lien the protection of the state
which claims penal competance, there is no Jurisdietion to try aliens
for alleged treesonable acts.

In addition t¢ the fact that lack of protection leaves an insuf-
ficlent bdasie in law to hold Shinohare for treascn, an sdditional factor
adds to that insufficiency. Shinohara wae a Japanege citizen. Ae such,
he wes coupellable to perform acts for hie sovereign state when that
state completely occupled and controlled Guam. Zven assuming that as
a resldent alien on Guam after the Japanese occupation he gtill was ob-
ligated to the U. S. not to so act as to unnecessarily impair the poei-
tion of the U. 5., he was =2leo duty bound, ee a Jopaneee citizen, to
obey the dictates of his sovereign state to whom he owed permanent al-
lesiance, 30 lang as thret state to which he owed permenent allesisnce
was in control of *he Ieland. As Yetween whatever temporary allegl-
ance Shinohrra mwey heve continued to owe to the U. S., and the permanent
ellegiance which he owed to Japan, hie permanent =lleglance was paramount
in this situation where the territory to which he hed owed temporary
or local alleglence was overcome by h!s sovereign estate. Under the view
taken here, that Skinohera 18 not properlr subject to being charged
with treaeon, it is nnst necessary to determine whather proof of the
elleged treasonable acte meets the exacting requirements of the "two
witnesreg" and "overt act" rules as irterpreted by the Supreme Court

in the Cramer Case. (Cramer v. U.S., 326 U.S. 1 (1944).
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I therefore recommend that Charge I, Tre2son, the gpecification
thereunder, Additional Charge I, Tresson, and the three specifications
thereunder, be set mslde. If thies recommendation be approved, Division
T will prepare an opinion accordingly.

Ae a case of first lmpreesion which affects not only the lay of
the U. S. but Interrational law, as such, this case takes on en in-
portance out of proportleon tc the usnsl ones with which the llavy Depart—
ment is concerned. If the original viey that Shinohara 1s properly
subject to the law of treason, which 1s snpported by 1ittla wore than
the obscurantist and questicnable precedent cf the De Jaeger cree, 1s

edhered to, the accused should be afforded the opportunity of having

the Supreme Court paess ugpon the principle involved.

A AL
JAM®S SymRpYRKTR

Colonel, U.8.M.C.

,juﬂwu_,

-
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COMMANDANT'S OFFICE
ELEVENTH NAVAL DISTRICT
SAN DIEGO 30. CALIFORNIA

204 Cuptain Goorge J. MeMillin,
Comendant, Us 8, Naval Base, Terminal Island, San Pedre,
Caldfernis.
Sub g ='hﬁ“hum—lﬂ-“#
Refs  (a) Gamll ser (Qe40)-2128 404 2 Moy 48,
1. BReference (a) forwarded subject ﬂﬁmﬁ

:muumuﬁ » Advocate Ueneral
ELEVENTH Nawal Distriet.

Ss %o date me reply has been reseived.

3. Information i3 requested as $o approximate date that reply
say be expeeted.
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ELEVENTH NAVAL DISTRICT
SAN DIEGO 30. CALIFORNIA

m11/13/00(2e)
Berial (Q-4)-887

27MAY 1048

'1: i::wm-'.l'nmmum

Sihjs Reguests for mﬂhnﬂlhﬂ_lm-“d
Samsel T, Mhinchara.

Rety  (a) Cemll ser (Q=40)-2122 4% % Muy 44.

e m{t)mmﬂrwwhm
whhtﬂumwmmm
BLAVENTE Nawal Distriet.

2. To date ne reply has been reseived.

L 1 muumuuumuhuumm
may be expeated.
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fet ¢ Uommandant,
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| End-5 on ltr of JAG, Wash, DC, W O oow /NDLL/P13-k
dtd 25 Apr 1946. e/ Ser.T=4563 *
N GDM/bwp }

To:  Judge Advooate General of the Navy.

Subj: Request for statement in regard to military commission
case of Samuel T.Shinohara.

le rorwafdﬂd.

By direction of the Commandant.

. ' P‘-"I-.":" —
G. D. MORRISON,
District Legal Officer.
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NB66/G.J McMillin End-& on JAG Navy-Depinfy 10 T
Serial . ... letter dated 25
lobb . l
9 MAY 1946 '

Tot The Judge Advocate General of the Navy.
Via: Commandant, Eleventh Naval District.

Subj: Request for Statement in regard to military commission JI

case of Samuel T, Shinochara.
ﬁ'ﬂ‘g LRl —

L. J. WILTSE
Commandant, U. 5. Naval Base ¢
Terminal Island (San Pedre), Calif.

l. Forwarded.
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NB66/ G.J.Mciillin
6:Kk End-2 on JAG Navy Dept. 1tr.

Serial lti}f:B dated 25 April 1946.

' 7 MAY 1946

Tos Captain George Js MeMILLIN, USN.

Subj: Request for Statement in regard to military .
commission case of Samuel T. Shinohara.

Py s :,!

1., Delivered for compliance.

) L. J. WILTSE
Commandant, U. S. Naval Base
Termimal Island (San Pedro), Calif.
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l ND11/P13/00(n) My 3 12 ou M d8
, - End-l on JAG Navy Dept. 1ltr

| Serial (Q40) 2122 08n0" 2B ApriTANDAS.
i : TERMINAL 11, CAL,
| WAY 2 1046

i Tos Captain George J. McMILLIN, USN

Via: Commandant, U. 8. Naval Base, Terminal Island,

(8an Pedro), California.

Bub): Requeet for Statement in regard to military
~ commiesion case of Samuel T. Shinohara. 1

1. Forwarded for compliance with baslc letter. Submit your
statement to the Judge Advocate General of the Navy via Com

ELEVEN,
By direction of the Commandant:

e i

2
H., F, TH,
Director of Discipline.,
ELEVENTH Naval Distrlct.

i e g el i

cc: JAG USBN Wash:D C




Sub )t Reguest for Statemeat in
commiosion case of Samuel T.

Forwarded for compliance with basie letter. Submit
’i&gnhmmlﬁmhm.tﬁhﬂmw

oo1 JAG VSN WesuD ¢ -
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601 First Qtlungnl Building
santa Ana, California

April 17, 1946

'From: Lieutenant Commander Emory L. Morris, USNR

To: Judge Advocate General of the Navy

Reference: (a) Military Commission of Guam - Record :
of Samuel T. Shinohara, upon trial for treason, ¥
assault and battery, theft, etoc. {“wm

.. (b) COharges and specifications of reference (a) fr
- chgrga I11I; Additional Charge II, Specifications
and 2.

1. Samuel T. Shinohara, a Japanese national who lived
on Guam prior to and during the Japanese occupation therec
was tried before a military commission there in July and
August, 1945, upon the charges and specifications which ¢
part of reference (a). I was counsel for the defendant,
appointment from the Island Commander, Guam.

= 2. Defendant Shinohara was convicted of various charg
including the assault and battery charges described in
reference (b). The specifications of reference (b) aldeged
that the defendant slapped Captaln George J. McMillin, U. 8.
the Governor of Guam, in the face on three occasions, namely,
oghnr about=10 December 1941, 1 January 1942, and 20 January
1942.

%3, Singe returning to the Unlted gtates, and after release
from active duty, I have talked with Captain McMillin. He
states that none of these assaults and batteries occurred.
This confirms the story of the defendant to me, as his counsel.
Captain McMillin has stated to me that he will furnieh a
statement of the facts concerning the charges and specifications,
reference (b), upon request of the Department therefor.

L. I believe that you and the final reviewing authority
of the record, reference (a), will desire this advice of
Captain McMillin's verbal statements in order that proper
steps may be taken to obtain a verified gtatement of these
facts from him.

5. Ae it appears that defendant Shinohara wae convicted
of the charges,.reference (b), upon perjured testimony, estab-
1ished principlés.of American e are involved and reguis
my bringing this matter to your attention.

XFFWIM I ':‘_

Captain George J. MeMillin, U.S.N.

- - - —

- Gopy to:

i
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In endeavoring to reconcile the variance between the proof and the of-
fense specified in specification 1 of charge IV, the commission, in its find-

m. substituted

accused guilty of the offense as thus described, It would appear that the
| commission attempt
for in both section 266(a) and 266(b) to make one of fense, If this was true,
it was obvious error (section 27, Naval Courts and Boards, 1937). Regardless
lof this, by changing the warding of the specification, the commission removed
the gravamen of the offense charged, and it's finding is considered contra-
@i etory and irregular. The commission's substitution in the specification of
the word "duress" Hr #mdsrepresentation” was tantamount to changing the
specification to allege the first offense provided far in section 266(a) of
tle Penal Code of Guam, namely, taking a female person against her will and
without her comsent for the purpose of prostitution, whereas the accused was
ntu'l.l.r tried for violation of the second offense described in the statute,

namely, talking a
As a result

made in the wording of speeification 1 of charge IV, the accused was
gilty of an of fense entirely separate and distinct in its nature from that
charged or specified, (section 429, Naval Courts and Boards, 1937) and was
found guilty of violating a part of a statute without being so charged (C.M.O.

tried and of which he was convicted, because he did not know and had no way
of knowing what it was until after his conviction. It is doubtful if, even
then, he could tell wmt it was., Such a finding was materially prejudicial

to his right (C.M.0. 10, 1930, 14).

In view of the above, the finding of the commission as to specification

1 of charge IV is disapproved. The proceedings, findings, as to all charges
| and specifications except specitication 1 of charge IV, the sentence, and

the action of the convening a thority, except as it refers to specification
1 of charge IV, are approved, ard prior to the execution of the sentence,
‘ in eonformity with section D-l4, Naval Courts and Boards 1937, the recard

As respectfully

¢/o Fleet Post Office,
San Francisco, California.

80 JAN 1946

the word "duress" far "misrepresentation”, and found the
ed to combine essential elements of the of fenses provided

female with her consent procured by misrepresentation.
of the alteration which the commission, in its finding,

referred to the Secretary of the Navy.

N, T i el T




Cincpac File UNITED STATES PACIFIC FLEET _
A17=25 AND PACIFIC OCEAN AREAS {
Headguarters of the Commander in Chief '

|

Serial /‘r‘“ﬁ ¢/o Fleet Post Office, *

. San Francisco, California.

30 JAN 1

The record of proceedings in the foregoing case Samel T. Shinohara,
civilian, shows that the accused was tried before a Military Commission, an

1onal Military Court, convened by a precept dated July 21, 1945. The
orders for trial which contained the charges and speci fications were dated
May 12, 1945 and July 20, 1945, respectively. In this connection attention
is irnvited to paragraph 3 of the precepts dated April 13, 1945, June 16, 1945 !
and July 21, 1945. Copies of the precepts dated April 13, 1945 and June 16, i
1945 are attached to this action and together with the precept in this case
show that the commission was authorized and directed to take up this case as
one which was pending befops a rrevious commission. Further, the accused af-
firmatively stated that he had no objection to any member of the commission
which tried him.

The commission's finding on specification 1 of charge IV is as follows:

WThe fir st specification of the fourth charge proved in part, proved
.except the word, 'misrepresentation’, which word is not proved, and
for which the cammission substitutes the word, tduress', which word
is prﬂ"l'.dr. :

Specification 1 of charge IV, as originally worded, charged the accused with
taking a female, "for the purpose of prostitution, procuring her consent
thereto by misrepresentation.” As worded, this specification alleged a vio-
' lation of section 266(a) of the Penal Code of Guam, quoted in the record.

This section of the code 1s worded in the alternative. Two distinct offenses
| are provided for, namely, (1) the taking of a female person against her will

and without her conseént for the purposes of prostitution, and (2) the taking
[ of sach person with her coms ent procured by fraudulent inducement or mls-
{ representation for the purpose of mrostitution. The specif ication as worded t
' alleged the second of these offenses, in which mi srepresentation is an es- 1
gential element.

The evidence does not support the of fense provided for in section 266(a) :
afthn?mlﬁd-orﬁumdmopdhrwmmmJnrchrpﬂ,u !
tiore is not safficient evidence, o establish that the accused ook the 2 |
; female in question for purposes of mostitution or that her taking was by - :
m srepresentation. The evidence does prove that the accused committed an
| L | offense which was not alleged, name Peking a femsle by duress to live in

u 111iclt relation. (Section 266(b), Penal Code of Guam). .




‘r{‘ql_'lg'-"_‘ o — __  , _ | P

14,00=30-65 In reply address:
(610)=-jam The Island Commander,
Navy #926, C/0O F.P.0O.,
Serial No. 6995 San Francisco, Calif.
HEADQUARTERS,

ISLAND COMMAND, GUAM.
April 13, 1945.

From: The Island Commander.
[ To Colonel Walter T.H. Galliford, U.S. Marine Corps.
Sub ject: Precept convening Military Commission of Guam,
Reference: (a) Proclamation No. 4, Military Government of Guam.
i 14 Pursuant to the authority vested in me by Admiral of the Fleet

Chester W. Nimitz, United States Navy, Commander in Chief, United States
Pacific Fleet and Pacific Ocean Areas, Military Governor of Guam, a Military
Commission is hereby ordered to convene at Agana, Guam, on the 16th day of
April, 1945, or as soon thereafter as practicable, for the trial of such per-

sons as may legally be brought before it.

s The commission will be constituted as follows:

R T

Colonel Walter T.H. Galliford, U.S. Marine Corps, senior member,
y Lieutenant Colonel George E. Congdon, U.S. Marine Corps Reserve,
Major Foster H. Krug, U.S. Marine Corps Reserve,
. Major Richard P. Rice, U.S. Marine Corps Reserve,
2 Major Samuel A. Gardner, U.S. Marine Corps Reserve,
! Lieutenant Commander Avery W. Thompson, U.S. Naval Reserve,
Lieutenant Commander Ralph L. Coffelt, U.S. Naval Reserve, members,
any five of whom are empowered to act, and of
Iieutenant Colonel Teller Ammons, Army of the United States, judge

advocate, .
|

-

SRS i e R

e —

3. This commission is hereby authorized and directed to take up ;
such cases, if any, as may be now pending before the military commission of '
which Colonel Walter T.H. Galliford, U.S. Marine Corps, is senior member,
convened by my precept of January 19, 1945, except such cases the trial of
which may have been commenced.

g S

i i T

-
e N g

( Ly This commission shall be competent to try all offenses within
the jurisdiction of the Exceptional Military Courts, including offenses in
violation of the Penal Code of Guam, and to impose any lawful punishment.

T —

5e Power of adjournment is inherent in the commission, and ad-
journed sessions may be held at such times and such places as the commission

may determine. .I

l 6. You will inform the members and judge advocate that they will
:) continue on Military Commission duty under their previous orders,

!
‘-E ROBERT BLAKE

! ' Brigadier General, U. S. Marine Corps,
: The Island Commander.
L]
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In reply address:
The Island Commander,
Navy #926, C/0 P\P.0.,
San Franeciseo,

HEADQUARTERS
ISLAND COMMAND, GUAM. '
AT 13 1945

"} The proceedings, findings, and sentence in the foregoing
case of Samuel T. Shinohara, an inhabitant and resident of Guam, are

appreved.,

L. D. HERMLE,
Brigadier General, U. S. Marine Corpe,
The Island Commander.
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Reference: (a) Bestion 47 (page 58) FM Z7-5 CPEAV 50 E~3.
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required by referemce (a).
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