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COL. ROAMFR. We'll ta
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CCL. ROAMER. “e wish to request that future speakers try to stick

to the time limit, please. Two minute sblmm*%eexﬁfﬁﬁ&lofﬁm

time limit, I'il make a little noise back here. If your speccn is

written up, it doesn't make so much differcnce, if you miss the cnding,

as they will be put into the minutes PLQ everyone will get a chance

cad it., Let's try to speed it up. e are getting behind time.

.

Our next specker is Capt. Walter H. Gahagan who is pinch-hitting
for Col, Howze. Col. Howze iz the civil aoffairs officer of the Dastern
Defense Command. The topic will be The Exclusion Program.

CAPT. GAHAGAN. Until the last moment Col. Howze hoped to be with
you this afternoon to discuss civil affairs and answer any quesﬁions
you might have, and to receive your suggestions on that topic. However,
due to matters which could not be avoided, Col. Howze has been detained
in New York and accordingly has directed me to deliver to you a dis-
cussion which was prepared on the civil affairs of the East pn.Command.

On December 7, 1941, vinen the Japansse attadied Pearl Harbbr, the
primary responsibility for the defense of our Atlgntic and Pacific
coastal areas was vested in the defensc commonds. Less than two wecsks
after thevinitiai attack in the Fecific, the Eastern Theater of COpera-
tions was established for the defense of the Eostern Seaboard ares.

The military'mission of‘the theater commander included the protection
of the theéater from subversive sctivities.

Ordinafily, a theater commander has inherently the power *to
take all necessary military measures in thb theater, including the power

to teke the necessary precautions to nrevent espionage and sabotage,




K{Lti0ﬂ$9 hovicver,
inasmuch 2s it . was o theuter of operations locitod within the
contincntoel Uiluvﬁ States, & somewhat ¢ifferent problem wos

presented becousc thé Commending General, clthough chorged with
the‘defunse of the theater, wus in fact in many respects su;orglnste
to the civil authoritics znd cmenable to existing civil law. DEven
endoved as he wag with many of the prorogavives of a theator commender,

he lacked thuurltyy cxcept in coses of cmoergoney, to provent action

by enemy agents or symluuh"zar;a In the carly doys of the war, the
problom with rospect to subvergive activitics on the East coast was
an entirely different one from that existing on the West coast. On
the W cat coast the situation was criticol becouse of the encrmous
11 noval successcs of the -;?anoso.
The LOJuLtJ of the Jopanege population ngl ng in the Western coasteol
arceo woe doubtful ond their prosence the bforb cons tuted an extreme—
1y deongorous threct to the gecurity of the Pocific Seaboord,

The situation wie so criticol that mass evocuation wos declded

upon ag a military measure. As a grove cmergency existed, the

s

Comm@n%*.b’GcﬁerJl definitely possecssoed the necessury power to
evacuato the'Japaﬁesea Thig power iz one historicolly possessed by
militory commanders in similor situctions; o power which is recognized
in the Ruleg of Land Warfere. The evacuation of the Japanesc,

A1

hoviever, wag effected under the cutho

o

rity of Executive Order 8066

promulgated by the Prosident of the United States on 19 February L942g

to aid in substontiating the evoacuation order of the military.
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Lxecutive that the successful pro-
secution- of the war requires every possible protection against espionage
and sabotage to national defense material, national defense premises and
national defense utilities. It authorized and directed the Secretary of
War and military commanders, whom he might frou time to tire designate, to
prescribe military areaslin such places and of such extent as might be
determined, from which all persons might be excluded and with respect to
which the right of any person to enter, remain.in, or leavé, would be sub-
ject to whatever restrictions the Secretary of waf or the approcpriate
military cormander might impose in his discretion. ZEnforcement machinery

to carry ocut the mandate of Executive Order 9066 was provided by the

passage by the Congress of TFubiic Law 503, This prescribed fine and im-

prisonment for violation of restrictions or orders promulgsated pursuant to

Executive Order 9066,

Pursuant to t@e Executive Order, Gen, De.itt set up military areas
and proceeded most effectively with the evacuation of persons of Japanese
ancestry from the coastal regions of ths VWestsrn Defense Command. On the
East coast, howeyer, a different situation prevailed,

On March 20, 1942, the Eastern Theater of Operations was designated
és the Eastern Defense Command. On May 16, 1942, the Commanding General
of the Eastern Defense Command, acting also under this éuthority of Ex-
ecutive Order 9066, designated the entire Eastern Defense Command within

[

the continental United States as the Eastern Military fArea. When the
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‘Eastern Military Area was designated as such, it was with the immediate
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thought and the stated purpose that it was necessary for a co
to be instituted due to the surprisingly successful campaign waged at that

time by enemy submarines along the Zastern Seaboard.




In additioN B respect to the control
of artificial lighting, Public Proclaﬁation No. 1 designated the corps
areas, now the service commands, and the Military District of Washington
as the functional agencies fesponsible for the administration of restric-
tions and orders promulgated by proclamation or otherwise pursuant to
Executive Order 9066,

While the exclusion program is one with which all defense commanders
are vitally concerned because it is deéign@d to safeguard the war effort
- in continental United States, nevertheless, it can be explained more
eésily when treated from the sﬁandpoint of the problems which primarily
conéern the Eastern Defense Command. As I proceed, each of you will Ee
able to integrate ﬁhese problems and compare them with the problems
eiisting within your respective commends,

The Fastern Military Area covers less than lA’per cent of the total
land area of the continental United States, contains more than 4O per cent
of our total population, more than 50 per’cent of the registered alien
enemies, and more than 60 per cent of all residents of the United States
born in enemy countries, This 60 per cent comprises in excess of
1,800,000 persons born in Germany or Italy. There arc within the Eastern
Military Area some of the largest plants for the production of munitions
and other instruments of war. Over the transportation lines within, and
out of the ports of the Eastern Military Area, pass the predominantly
larger part of all overseas shipments to foreign theaters of wér. The
Eastern Military Arca contains 9 of the 12 larger naval establishments

in the United States.
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But most R ory Area 1s ore
through which direcﬁ contact with ﬁhe enemy may be established, an
ar';)-;ba which. by nature of iﬁs frontier position along the Atlantic
furnishes even to the most casual observer opportunity to dbtain
information concerning naval activities and troop and convoy nove—
ments, As a corollary, direct contact with persornel of rgubtral
énd friendly ships and enemy submarines is possible only in such
an area. Recent criminal prosecutions heve publicized the casc
with which enemy agents in the Ea‘sterh Military Aren have obtairfsd
vital informatien concerning the national defense merely by
observatigh of harbor and other facilities and heve succesded

in communic éting this information to the enemy, The cight enenmy
saboteurs who were sent from Germany to America -unrt :d on ths
Atlantic Seaboard and demonstrated the sase with which shelter
and assistance may be found in the I stbrnl‘ ilitary Arsa,

anizations and socictiss

[€5e]

In this area, Axis—-inspji'ed ar
flourished and have had their greatest success and develonment.

In the last war, as well as in the mresent war, there wns and hos
- 3 M 3

been a definite policy on the part of our e¢nemiss to usc wtive

American or naturalized citizens instead of alisns in connsction
with a large part of the subversive activities corried on ‘Wj_thin
the Unite»d'states. This g:foup forms the skeleton of fifth column
organizations in this country as it did in the low countrics in
Eﬁrope at the beginning of the war., Even untii America was

attacked at Pearl Harbor and (ermany dsclared war against the

)

United States, German Bundist and other organizations flourished
to a large extent unmolested and brazenly on the 4Atlantic Seaboard.
Some of these organizations still continue their activitics, others

have gone under cover, or conbinue ind the guise of socizl clubs or

patriotic societies,
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leaders in these o orgenlzationg, orgunized and fostered by our cnemies,
or arc otherwise active in subvergive activities.

Some Amcricen citizene not cven of cnemy ancestry cre knowa to
be a031VU17 engaged in subversive activities. One such individus
fortunately 'iécovored, whose cncestors landed in>M1SSaChu“Cth

shortly ofter the Pilgrims and who wesg Laubwt@d ot Hervard, stated

_.;)

that he preferred to fight with the Germens agolnst the Americans

L

rather than with the Americans against the Germang. He said that he

-

would shoot hisg American officers

o

efore he would any Germzns and

adnitied thet he had tried to enter the military service with a view
to being sent abroad to enable him to desert to the Nazi cause.

It is the reclization of the dunger to our wor effort which might

M .

_reuult from contact by enemy agents with such individuals which empha-

siges the importance of measures desgign

0]
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to counteract £ifth col

‘activities.

intelligence officers you will apprecicte the fact that the
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most dengerous enemy agents keep under cover. They are not the type
that seek or obioin publicity. Ve Ty iittle evidence may exist with
respect to thelr activities, certainly not with resgpect to acts which

subject them to criminal prosecution.
There are two clagsed of potentinlly drngerous Ln&*VldU@l from

.

the stundpoint of sabotage ocnd egpionage. The first clgss consists
e
of alien enom*uﬂp while the second class congists of other clieng and

citizens. How ulien enemles mgy be Internmed. Any persons who have

committed acts of cwbotagc or csplonage may be prosecuted in the
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:"x
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Federal courts. The difficult wroblem ariscs in the cases o

not of enémy navionulitics, and citizens, either naturalizod or

native born.
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American citizensuM giolability, and an
Americaﬁ citizen, even though known to be dangerous to our war effort,
is possessed of all the rights and protection of the laws and all the
guarantees under the Constitution which are accorded our most patri-
oﬁic citizens. : ;

The control of alien enemies is vested in the Department of Jus-
tice, With respect to such aliens, the Department of Justice may
proceed with their internhent; the Demartment of Justice is likewise
charged with combatting subversive activities, but with respect to
citizens and aliens.not of enemy nationality, no prevenfive measures
can be taken until the suspected individual has committed some act
which renders him amenable to criminal statutes. Therfore, before
Ekecutive Order 9066 was prouulgated, no control was rossible in a
préventive way with regard to citizens and such aliens. Of course,
to wait until sﬁch indivicduals haﬁe co@mitted themselves is futile,

puj

because it is then too late and the damage has been done.

Obviously, it is not possible to read any man's mind and say thaﬁ
he is dangerous to the war effort unless and antil he commité himself .
The most that can be determinedvin advance of any act'is whether or
not the individual is potentially dangerous, that is, whether or not
because of his past associations and activities he is apt to help the
enemy of his own volition, or, if o ntacted by enemy agents, he would
be responsive to their apreals,

Assume the contemplation by our Government of invasion or sabotage

'in a foreign country. ifhat type of individual would Aserican agents

contact for recessary assistance? Certainly the cholce would be made
from among individuals known to be sympathetic to our interests, and

1

individuals actively engaged in furtiering them.




Then, what type ofvindlv o ;;h'\ try would thebencngr
contact to further enewmy intérests by espilonagce and sabotagé? The
obvious answer 1s that the cenemy sclects individuals known To be
interested in furthering its cause in this cowttry.

Two exeamples, takén from actual cases, illustrate what I have
said:

First, case E-1 (3-1), Germon-born, derivitive citizenship, 25
uncles, aunts and cousiﬁs in Germeny; some cousins in Cermon Army;
active officer and unit leader o Ccrnm3~ﬂﬁpr1cwu Dund; president
and secretary of BamarA dschaft Bund; enjored confidence of leading
Bund and Nazi agents (luhn, Xunze); disseminated éubversive'instructions
of German—ﬁmeric:n’Bgnd with respect to selective scrvice; raiscd fuhds
for rglief.of Germm prisoners in Canada; abundancc of I
literature in house§ subjcct's subversive potentialitics demonstfatod
furtqbr by his stao tux cnt thet under no circumstances would he tum over
an escaped Prloonur of war or a *uthlvb saboteur; when he had oppor-
tunity to return to Germeny, he said, "y work is not Tinishcd. Then
it is, I will go back."

Then there is casc B~& (2-1), born New York City; Germnn ex-—
traction; went to Gerunny in 1903 at age of lm and did not rceturn to
U.S. until 1920; his refuscel to return to U.S, ot stort of YWorld Wor I

~

particularly significant aos he was cmployed in Ge

riatn war plont
dﬁriﬂg that period; subject's CGermcn-born wife ~nd child returncd |
Germany ot expense of Germon government in }39 subject was active
member. of VDA (Auslind Institute, an agency of Gerumon Fropagond:s

Ministry); frequent visitor to Bund camp; intimntely acquainted with

friend of Goebbels and with head of CGermon Librory of Informmtiong
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aésociated with m or under investigation;
correspénded with several Nazi officials, including head of Brandenburg
School of Sabotage; subject's utterances and conduct illustrate without
equivocatidn his enthusiasm fér Nazi ideology and his distaste for his
native land.

So much for specific instances, The organization and activities
of the German "Fifth Column“,‘not only in this country, but in the invaded
lands of Europe, are well known to all of us. Tt is universally known
that the German go&ernment for years engaged in the development of this
technique of warfare and unfortunately, our country has not been neglected,

There are citizens and aliens alike who stznd ready to carry on this

- type of warfzre in the United States and it is our determination to

combat them with the bes evéilable means which, in many cases, means
the exclﬁsion progfam.

On the Atlentic ceoast, the dénger of invasion was not imminent. It
was a danger of.sabotage.and eséionage‘carried on within, rather than

sabotage and espicnage to nssist a threat from without.

At the time of the entry of the United Stetes into the war,

‘exclusive of Japancse there wers approximately 80,000 alien enemies

within the Western Defense Command. ™thin the Bastern Defense Command,
however, there were more than 700,000, In additicn, large concentrations

of first generation citizens and naturalized citizens of enemy extraction

. dwelt within its borders. Probably most of this group were and are loyal

“to the United States, but there were thoss among them who clung to foreign

ideologies in preference to the democratic traditions of the country in

which they now chose to dwell. S




Manifestly, the Con? ">_‘ oAl far A L efense Command
was faced with a problem cuite different from that of the Commagding Gen-
eral, Viestern Defense Cormand, so that mass evacuation, as employed on the
West coast, was impracticel in the East. Accordingly, after a compre-
hensive study, a policy of individual exclusiorns of potentially dangerous
persons was decided upon. This program of individual exclusions involved
a sorting out process with a view to determining the identity of all per-
sons, alien and citizen, potentially or actually dangerous to our military
effort in the Eastern Military Area. Such persons would then be excluded
from the Eastern Military Area or parts or zones thereof where thelr con-
tinued presence would be a source of danger,

The exclusion program i1s a preventive measure and no other similar
authority exists. It was intended to bridge the gap and to remedy the de-
ficiencies existing in our system with respect to individuals who are
ptoentially dangerous but who are not otherwise subject to preventive
measures,

There are two types of cases in which exclusions are primarily ap-
plicable. An enemy sympathizer may be daﬁgerous to the war effort elther
because of his determination aggressively to assist the enemy by acts of
esplonage or sabotage or because he is the tyne of person who, although
riot now actively engaged in work in behalf'of4the enenmy, is, nevertheless,
‘ by reason of his affiliations, ready Lo assist them upon call. As an
illustration of the first class of enemy sympathizers, a striking'example
would be furnished by the two Geman spies arrested on Staten Island who
maintained an information net furnishing the German Commend with data con-
cerning the movement of convoys out to éea past the houses which they had
carefully chosen as their residences, overlooking New York Harbor, Both .-~

were citizens and one was an air raid warden,
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Tllustrations of the second type includ sﬁmbat izers who, by their

being in sensitive areas, such as long the lines of important railway
trackage leading towards a Port of Embarkation or in vantage points for
observing activities in the harbors of Portland, Charleston or Norfolk,

are so located as to be in a position to obtain information valuable to

the enemy without sceking it, Such individuals, because of their
sympathy for the enemy, might ecasily be tempted to make use of this

information so that their mere presence in a sensitive area consti-

e

tutes a definite threat to the war effort.

The provisions for carrying out the exciusion program in the
Fastern Defense Commend pursuant to Executive Order 9066 are con-
ained in the Standing Qperati “rocedure Txclusions, copie
tained in the Standing Cperating Frocedure for Exclusions, copies

N

of whiéh I have available should you care to inspect it after I have
finished talking to you. To enhance the success of exclusions in
test cases in court, the Standing Operating Procedure was purposcly
made comprehensive in every particular.

Briefly, the procedure is as follows: The functional sub-
divisions of the Eastern Defense Command for the carrying out of

the exclusion program, as previously stated, are the four service

commands and the Military District of Washington. Reports on

suspected subversive individuals are turred over to service command

intelligence officers by Navy intelligence ard by the F.B.I. In
addition, Army intelligence files arce carefully culled. If, after

careful study of the case, it is dcemed to be onc appropriate for

exclusion, the individual is notified by the service commander that

he is being considered for cxclusion and is given an opportunity to

have a hearing before a Board of experienced of ficers appointed by

the service commander.




‘If the i may appear before

"the Board with a.frisnd who may be a lawyer or a relative or eny other

person to advise him, He may testify and he may call witnesses to testify

7

in his behalf. Although he knows that he is being c&msid:red for exclu—
sibn, the specific facts in his case are not revealed to him. To furnish
him with the facts upen Which the tentative recommerdation for exclwsion is
based might defeat the very purposs of the program by furnishing informe-
tion to the enemy instead of maintaining military security.

Tht subject, however, is given opportunity to present =any fzcus
bearing on his potential danger or lack of it to the Hearing Eoard, and
may be questioned by the Board, after whiph the Roard considers éverythirg

adduced at the hearing in connection with other information which it has

" been furnished by the service commander and arrives at a recommendation

as to whether or not exelusion should taks place.
The report of the Board, including the testimony of the irndividual and
£

his witnesses, is returned to the intelligence oificer of the service com-

mand who thercupon submits his recomuendation to the service commander.

¢

The papers are then referred to the United Stetes Attorney havirg jurisdic-

tion over the district in which ths subject resides for his recommendation

o8

as to exclusion. After this has been obtained, the papers are retwred to
ﬁhe service coﬁurander who exscutes a2 form cf questionnaire and if sxclusion
is finally recommended, forwards the complete file to the defense commander
with hirs recommendation,

Wh"@ﬂ the fils reaches defense command e adquarters, it is evaluated
in the office of the defense Comﬁand G-2., If -2 of thes defense command
does not concur in the previous cexclusion recommendation, the pay “rs are
returned to the service commander for such action as may be appro-

priate. If G-2 recommends sxclusion,




the file goes to WPRBATd of Réview consiéting of three officers
at defense command headquarters, none of whom may be a member
of the C-2 Section or of the Civil Affairs Section.

The Board of Review mezkes a careful analysis of the case,

writes a review, and submits a recommendation. The file is then

forwarded to the Civil Affairs Section where still another review
is prepared by the exclusion sub-section in that Section. If

the exclusion sub-section recommends against exclusion, such

‘remedial action 2s is considered necessary is taken. If exclusion

is recommended by that sub-section, the papers are referred to
the liaison officer of the Department of Justice with defense
cbmmand headouartsrs. They are examined by that officer and are
returned to defense command headquarters with his recommendation.

If he recommends against exclusion, the case either is returned

for further investigation or such action as is deemed appropriate

is taken.

If the lizison officer recowmmends exclusion, the file is
forwarded to the Assiétant Chief of Staff, Civil Affairs, who
examines it and submits a recommendation to the Cemmanding General,
Eastern Defense Command. The Comm2nding General personally

examines the complete record. If he does not concur in exclusion,

he directs such action as he may deem =2dvisable. If he does concur

in exclusion, he signs 2n exclusion order which is subsequently trans-

mitted to the appropriste service command for service upon the excludee.

The exclusion order provides that the excludee appenr before

‘a commissioned officer and 2 representative of the War Relocation

Authority at-a designated place whsre certain information such as
fingerprints are obt2ined from the excludee. The "=r Relocation
Authority undertakes to advise the sxcludee with reference to a

future home and rehabilitation. he exclusion order also directs
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the excludeé té leéVe';gé‘l ?"l§~i.b”, N B ; ~aftef the date on which the
order is served upon him, and may provide that the excludee is prohibited
from_eniering other military areas as well,

It will be noted that every effort is made to safeguard the right of

)

the individual, to avoid injustice, and to minimize the effect of the
order on him. In this connection, it may be of interest to note thlie re-
marks of a Federal judge who, when called upon to consider our Standing
Operating Procedure in the trial of a case where a potential excludee was
convicted of giving a false statement before an Exclusion Hsaring Board,
charged the jury in part as follows:
"It has been said that the defendant‘was subjected to a third degree,
- and you have a right to find as you see fit sbout it - but for my-
self; as I heard read the statement made by Col. Melniker to this
’defendant, I Was'rathef proud of the traditions of 1iberty which pre-
vail in this country under the Constitution, because that statement
represented to me a rather meticulous regard for every possible con-—
stitutional and civil right which this defendant could claim. I
think that that statemeﬁt represents a very punctiliocus attention to
the constituticnal privileges and rights which this defendant has
under our Constitution.M
Although Public Law 503, which I have reférred to before, provides
criminal penalties for failure to comply-%ith an exclusion order, Executive
Order 9066 itself authorizes militery commenders, in carrying out the pro-
visions of the order, to take such other steps as may be deemed advisable,
including.the use of Federal troops and other Fedesial agencies, with

authority to accept the assistance of state and local agencies,




g’

Accordingly, under the Executive Or

der, forcib

le exclusion of in-

‘dividuals deemed dangerous to the national defense is permissible,

In view of the fact, however, that the Congress has provided a

penalty for violation of orders promulgated under‘t’ne axecutive Or-
der, 'it has becn deened advisable, instead of resorting to forcible
ei{clusion in the‘ first instance, to rely on the
viduals who disobey exclusion orders. This policy requirss the co-

operation of the Department of Justice to institute proceedings in

the Federal courts,

ALl but the very few of ths individua

-

obeyed the exclusion order served upon them,

o

o

rel'eﬁf against enfor cem@ntvby the military commander of the cxclusion
order. In the beginning, the Depariment cof Justice agreed to assist
the military authorities in the exclusion t\rogvar", but from the tim
of the first disébedience of an exclusion arder, ths Attorrsy C—cre ral
has recfused to prosecute, He has, however, agreed to defend all
injuncﬁion cases and has dore so up to tha, present time, The first

two such suits in the Eastern Militery Arese have resulted unfavarably

[
ol

s crdeaed excluded have

A fow mve diso-

beyed, and othsrs have gone to the Federal courts for injunctive

to the military, In these two cases, the excludess conterded

successfully in the lowsr couwrt that the exclusion orders served

upon them deprived them of their liberty and properity without dwe

process of law, in contravention of the Fifth Amendment to the

Constitution. In one case the cowrt held that the President and

the Corgress had exceeded their authority under the war powers

granted by the Cons titution; in the other, the cowt held that

the military had exceeded their authority,

CLAS

73

\FIED

rosecution of indi-



.

In each case, the basis for the decision was the same, namely, tha
the tactical situation in the Eastern Military Ares did not provide a
rational basis for the conclusion by the military cormander thet military
necessity required the exercise of the exclusion powsr., In each case, this

conclusion by the court was based upon the opinion that enemy invasion and

.
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2ir attack were not imminent and accordingly, the threat of espionag
sabotage was not imminent, and hence, insufficient to Justify the exercise
of the war powers in this manner by the militgry.

It is believed that the éontentions advanced by the excludees are
Without merit., The Executive Order and Public Law 503, "insofar as they
authorized exclusions,-are an exercise of the war power Vvested in the Fed-
eral govermment, As such, they‘Vestéd-in‘thegﬁﬂﬁi@ry‘oommander dis-
cretionary authority to prescribe military areas and to exclude individuals
therefrom. It 1s well settled ﬁhat the exercise of discretionary authority
may nqt be arbitrary and must be based on reasonable grounds. The fact
that the individual ordered excluded has the right to resort to the courts
insures "due process," |

N 1

In these two cases, the courts failed to asppreciate what we bslieve

to be the true nature of espionage and sabotage and the danger to the
nation therefrom, The courts have in effect applied the doctirine of the
famous Miliigan case which dealt with the‘exercise of martial law and the
penal proceedings arising thereunder, to a caée‘wlich clearly does not in-
volve martial law and which involves not a penal proceeding but a pre-
ventive measure. In addition, the courts have assumed military functions
by'substituting their’judgments as to the existence of danger from es-
pionage and sabotage for that of the military authorities, .In contrast to

these suits that were decided unfavorably to the military authorities, one

suit in the Western Defense Command has resulted in upholding an individual




The decisions in tR«E appealed because
it is felt the t they are not in rccord with the decision of the Supreme

Court in Hirsbayashl ¥, United Steates, a case involving orders applicable

3

to the Japanese on the West cqast and promulgated urder Ixecutive Order
9066, . In the Hirabayas i case, the Supreme'Court held that Executive Ordgr
9066 and Public Law 503 were cogstitutionél as applied to a curfew for
persons of Japanese ancestry., However, it went no further, so that the
;constitutionality of the exclusikn program itself has not as yvet been re-—
viewed either by a Federal intermediate court of appeal or by the Supreme
Court.

Although it is conceded that the courts have a duty to be meticulous
in upholdi ing the rights of the individuel, nevertheless,as compared with
the danger to the nation, undue weight has been given to the former,

.

Exclusion is but an insignificant demand upon the rights of an individual

when compared with other war demands such as dubies imrosed by the
Selective Training and Sefvice Act., 1In this connection, it is interesting
to note that the courts in England have sustained action far nore drastic
than eXclusion, thet 15; thevkhpve sustained the detention of a British
subject merely upon a statement of the Home Secretary that
to believe that public safety required such detention,

In sustaining the detention of a British subject mer@ly.upon the
,gr>und that the Home Secretary had reason to believe that\be was & person
/of ”hoétilc origin or associations," Lord MacMillan, in Liversidgé ¥,
Anderson (1942) A.C. 204, seid (p.257):

“Atka time when it ié the undoubted law of the land that a

citizén may by’cbnscription or requisition be compelled to

give up his.life and all that he possesses'for’his country's

cause, it may well be no metter for surprise that there should

‘be confided té the Socretéry of State a discretionary power of

enforcing the relatively mild precaution of detention.




The position of the milita
a Federal judge in a denétur&liéation case in which he épecifically
recognized the right of“ﬁhe military. to exclﬁde dﬁngcrous DETrSONS.
The court said, referring to the case of the individusl before it:
"There is much indication frﬁm thé gvidence in the case
tﬁat his influence;may still be detrimental or indeed
dangerous to our Government's prosecution of the war.

It is of such stuff that treason is made. This is no.
time for maudlin sentimentality for the enemv in our ’
midst, who stealthily sows the invisible seed of sedition

throughout the land. Therefore, neither our conclusion,

n this opinion, is intended to be

IKJ‘

nor anything conﬁained»
construed as in any sense =2n abridgement of such right as

the Armmy may have, under its very broad militﬁry DOWETS

and in the exercise of its discretion in the qulic intcrest,
to require Polzin to take up residence and segk uploymen£
oufsid; of eny particular part of the country which has bgen,
ér may hereafter be declared to be a,milit&ry area, and in
which Polzin now resides, or may hereafter roside or work.
Such guthofity on the part cof the m:lifary 6st?blishmént
unquéstionably exists with'resﬁect to ~11 persons, whether
£hey.b6 citizens or »liens, in time of war, »nd 1s defined

in ce}tain laws and reguletions pass§u pursuant thercto by
both the civil and military authorities, to which we, however,
need not specifically rcfér to at this time."

It is, of céurse, not poséible to exclude every dangercus

individu2l from the Eastern Vilitary Area. As previcusly stated,

some Of the most dangerous are unknown. On the other hand, there

‘are many who are suspected of sympithy with the enery and many of

these have been investigated.
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The exclusion of the M #ividuals not only re-
moves them from tre sensitive Atlantic Seaboard, but tends to disrupt
the enemy net, seriouély to embarrass enemy subversive organizations,
and undoubtedly has a beneficial and tonic effect upon the rest so as
to lessen their acti&ities and to a great extent hamper enemy plans for
subversive activities.

| It would be preferable to exclude potentially dangerous persons
from all sensitive parts of the Unitedystates outside the Fastern
Military Area but, under the present eircumsstances, such action is
not possible, The most that can be accomplished is to exclude poten-
tially dangerous persons from the Atlantic Seaboard, which is a most
vulnerable part of the United States. The most effective solution
would be internment not only of alien enemies out of other aliens and
citizens as well, which is the practice in England. Apparently, how-
ever, the American public does not favor internment, except of alien
enemies, so that thlis solution is not at this time at the disposal of
law -enforcement authorifies and the militany} Conseguently, the ex—
clusion program represents, in the opinion of the military authorities,
the best rrecautionary measure now available to them.

Although tle constitutionality of the exclusion program has been

~questioned by some authorities, the military has adopted the attitude

that the program is a proper military reasure., The exclusion program is
in the Fastern Defense Commard has been carried out under a military
directive, issued by the iar Department, and there is no indication at

the present time of any contemplated change in.that directive.




Thc program is COﬂsldcTeQ of the grea

enabling commanding generals of defense comands |
of their military mission and, in the absencevof a decilsion by the
Supreme Court, that the program 1s unconsgtitutional, the imteres
ﬁilitany authorities are df'thé opinicn that the program should be
continued.

In evaluating the exclusion program, which you have probably
uncon501ously been doing while listening to this description of it
you may be aware of the fact that éo&e of the stotements nade in
describing the danger to tL war effort from svbversive actiyities,
the intentions of the encmy, the action of the courts, and the vicus
éf the military uutnor ties as to the wisdom and constitutionality
of t 1e‘orogram, are subject to challenge. The possibility of this
is a@mitted, but our own evaluation of the situation is one which it
is felt that we of the military service cannct dispute, bucaﬁse it

pictures the potentialities of the enemy c«nd the worst possible

@

eventualities., So we feel that we should be remiss in meeting our
responsibilities if we were to relax our efforts in comnection with
ﬁhis program for the prevention cof subversive activities,

GEN, HAYES. Mey I ask a cquestion? Capbain, how long does it

take, the timc period to go through that chart, on an avérage?

CAPT. GAHAGAN. The average tine period, sir, will depend upon
£he difficuity of the case, I believe that some ecases have gonc
thréugh in a period of less than one momth. Other cases have aken
two}or three months., If I may add one further point, sir, some cases
have been,held up because convictions have been on false statements.,
In that event the case is ¢ automaticedlly stopped.

COL. CONSTANT. I may say somc cases hove token 10 months,






